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~ Special Interest Items for Article 6 Inspections .

The following checklist, dated 24 October 1986, has been
distributed by The Judge Advocate General to all command
and staff judge advocates and will be used by general officers
when conducting UCMJ art. 6 mspectlons. This checklist su-
persedes the one that appeared in The Army Lawyer, Feb.
1986, at 5. Comments about the checklist are welcome and
should be forwarded to the Executive, Office of The Judge
Advocate General Washington, D.C.: 20310-2200.

1. GENERAL AREAS FOR INQUIRY

a. Office appearance and morale. Adequacy of facrhtles

b. Relations with commander(s) and staff and legal coun-
terparts (if any), higher headquarters (incl OTJAG) and
subordinate commands.

c. SJA objectives for commg 12 months.

d. Personnel status (officer, civilian, enlisted): authoriza-
tions filled? Critical losses identified to PT or other
appropriate office? :

e. Relations with the media. Do judge advocates and oth-
er personnel understand the rules?

- 'f. Positive and negative trends in functional areas. .

g. Is the office engaged in any non-JAG missions?

h. Is there a program designed to brief those leaving ser-
vice as to their post-employment restrictions? ‘

i. Does the office have a plan for professional develop-
ment of all personnel? Is budget consideration given for

personnel to attend career enhancing conferences or

training"

j. Status of relations with local oﬂic1als, including the lo-
cal bar?

k. Condition of library and hbrary holdmgs?

1. Is the office doing something new and mnovatlve m
support of the Family Action Plan?

m. Does the office have a current, functional SOP?

n. Does the office have a plan for premoblhzatlon legal
counseling?

0. What provision has the office made for moblllzatlon
and deployment plans pertaining to Military Law Centers
and JA sections?

p- Does the SJA office or the command have a Defense
Technical Information Center account? ‘

q. Enlisted Considerations.

(1) Who manages local ass1gnments—AG or SJTA?

(2) Are there shortages? If so, why?
. (3) Is there a SQT training program for legal
specialists?

r. What are office policies for sponsormg and developmg
summer interns?

2. INTRODUCTORY PROGRAM FOR NEWLY

ASSIGNED JA'S.
a. Does SJA office have one?
b. Do new JA’s spend time with troop units?

3. PHYSICAL FITNESS AND WEIGHT CONTROL
. a. Does SJA office have-a regular PT program?
b. Have personnel over 40 been medically screened?
c. When was last PT test? Did all personnel participate?
d. Are overweight personnel in a medically supemsed
weight control program?
e. Are personnel professional in appearance? Umform?
Grooming?
f. See also, item 7, DA MANDATED TRAINING.

4. LEGAL ASSISTANCE.

a. Is there a viable, aggressive preventive law program?

b. Are offices attractive and professxonal? Sufficient
privacy?

c. Are experienced oﬂicers ass1gned Are any members of
local bar? v

d. How does the SJA determine client satlsfactlon?

e. Are legal services publicized?

" f."Are soldiers getting legal assistance for OER/EER ap-
peals? Is there any sxgmﬁcant manpower unpact from this
requirement?

g How does the oﬁice handle circumstances in- Whlch
both spouses seek representatlon in domestic relatlons
matters? ,

h. Army Tax Assistance Program. What is the STA domg
to 1mprove tax assistance for soldiers?

i. What is the waiting time for.an appointment? For a
will, separation agreement, or power of attorney? ’

j. Is there an in-court representation program? Pro se
assistance?

k. How has the oﬂice been mnovatlve?

5 CLAIMS

a. Are experienced oﬁicers superv1s1ng clalms ofﬁce? How
long have they been assigned that duty?

b. Is the claims office monitoring potential tort claims?

c. Are judge advocates or claims attorneys investigating
tort claims over $15,000? Is USARCS provided immediate
notification of these claims? Is there continuing coordma-
tion with USARCS on these claims?  °

d. What is the relationship with MEDDAC? Involved in
risk management program? Is there a MOU wnth
MEDDAC?

e. How much was recovered in medical care recovery
claims last FY? Is a judge advocate actlvely managmg the
recovery program?

f. Are small claims procedures being used?

g. What is average processing time for payment of
claims?

h. How much was collected in camer recovenes last FY?
What is current trend?

i. Is the office monitoring obligations against Clauns Ex-
pendlture Allowance (CEA)? , :

j. Does the office have a current Claims Manual"

k. Does claims office staﬁing indicate requisite support of
claims mission?

l. Are claims personnel sufficiently trained? Which, if
any, have attended USARCS-sponsored workshops?

m. Is office properly equipped, receiving sufficient admin-
istrative support, and presenting a professional appearance?
. n. How does SJA determine client satisfaction? -

o. Is USARCS promptly notified of changes in address or
telephone number?

6. LABOR COUNSELOR PROGRAM. (Pohcy Letter
85-3)

a. Does SJA office have a designated Labor Counselor?

b. Has the Labor Counselor had sufficient trammg"
- c. Are library assets adequate?

d. Is the labor counselor position either civilianized or
occupled by-an experienced judge advocate?

- e. How long do judge advocates remain in the position of
labor ‘counselor prior to being rotated to other posmons
within the SJA Office?
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f. Do the labor counselor and the SJA have a close work-

the Equal Employment Opportunity Oﬂicer?

7. DA MANDATED TRAINING. s
* a. Do OSJA personnel participate in requxred trammg
such as physxcal traunng, weapons qualification, and NBC
training? @ -

b. Are military judges and TDS personnel mv1ted to par-
ticipate with OSJA? :

8. TERRORIST THREAT TRAINING (Policy Letter
85-5)

a. Are personnel properly tramed in 1egal aspects of
countering terrorist threats?

b. Asa minimum, do-all personnel have a workmg
knowledge of AR 190-52, TC 19-16, and the MOU be-
tween DOD, DOJ, and FBI on use of Federal thtary force
in domestic terrorist incidents? . .

9. RESERVE JUDGE ADVOCATE TRAINING

a. Does the office train JAGSO units? If so, what trammg
schedule do they use?

b. Are IMA’s assrgned to the office? Are there vacancies?
What management plan is used to schedule ADT, keep the
IMA’s informed of office developments, and assrst them in
getting required retirement points?: ’

c. What kind of working relatlonshlp does the SJA have
with the appropriate Army SJA in his area? -

"d. Does the ofﬁce part1c1pate in On Slte Reserve
instruction?

10. RECRUITING FOR | THE RESERVE- COMPO-
NENTS. (Policy Letter 86-5)

" a. Does the SJA have a program to 1dent1fy quallty legal
specialists and court reporters for service with the Reserve
Components? , .

b. Is information about these SOldlCI‘S bemg forwarded to
the OTJAG Senior Staff NCO? ‘

c. Does the SJA encourage quality Judge advocates and
legal enlisted soldiers to join.a Reserve Component?. Is
TIAGSA Guard and Reserve Affairs Division notified
when a quality judge advocate expresses an interest in ]om-
mg a Reserve Component? B

11, AUTOMATION. (Pohcy Letter 85-4)
a. Who is the automation manager?
b. What are the automation needs?
c. What is the plan to satisfy these needs?
d. What is the current status?

12. STANDARDS OF CONDUCT (AR 600—50)
_ a. Does the SJA office have a desrgnated Ethlcs
Counselor?

b.Is there an active discussion w1th GO and SES ‘person-
nel concerning their SF 2787

c. Are the 278’s reviewed with each GO at the time they
are first assigned to the. command or assume a new duty po-
sition in the command? ‘

d. Is there an actlve standards of conduct training
program?

e. Are the SJA and Etlucs Counselor fannhar w1th the ﬁl-
ing requirements for 278’s and 1555%. ..

f. Does the SJA have a firm grasp on the proper ap-
proach to take if local senior personnel (including the CG)
are alleged to have committed violations of the standards of
conduct?

-+ 13, INTELLIGENCE OVERSIGHT.
ing relationship with the Civilian Personnel Officer? With

a. Is the SJA aware of the mission, organlzatlon and
function of intelligence units within his jurisdiction?

b. Does the office maintain a library of current mtellx-
gence directives and regulatxons? ,

c. Have intelligence oversight attorneys recelved IN-
SCOM-sponsored training on intelligence law’ topics 'and
oversight responsibilities? Do they have 'the necessary secu-
rity clearances? - I .

14. MILITARY JUSTICE : :

a. Are appropriate confinement and ﬁnance and account-
ing offices bemg notified by electronic message within 24
hours of convening authonty action IAW paragraph 12-3,
AR 27-10?7 '

" b. Has an-active witness/victim assistance program been
developed and implemented? If implemented, what 1s SJ A’s
impression of program effectiveness?

-c. Is the jurisdiction expenencmg any problems w:th re-
quests for civilian and overseas witnesses?

d. Are rates for Article 15’s and courts-martial, and
courts-martial processing times: comparable to area com-
mand and Army-wide rates?:

e. Does a mutual support agreement exist between the
SJA and TDS, in‘which respons1b1hty for Pnonty III duties
is clearly defined? Is it working?

f. How are relatrons between: OSJA TDS and Tnal
Judges?

g. What efforts are being made to ensure that JA person-
nel are involved in the criminal justice process at-early
stages?

-h. Do commanders at all levels receive adequate instruc-
tion regarding military justice duties, especlally avoidance
of unlawful command influence? ~

i. Do court facilities {couriroom, dehberatlon room, wit-
ness waiting rooms and Judge s chamber) meet professronal
standards? :

15. TRIAL COUNSEL ASSISTANCE PROGRAM

a. Are trial counsel usmg the servrces of the Tnal Coun-
sel Assistance Program? -

- b.'Are the chief of ‘military Justlce and all tnal counsel at-
tendmg TCAP seminars?

“c. Are trial counsel satisfied with the assistance rendered
by the Trial Counsel Assrstance Program? P

16. LITIGATION. = o

a. Does the olﬁce have a program in the area of Contract
Fraud?

" b. What is bemg done to foster close relatronshlps with
U.S. attorneys?

" ¢. Is the office havmg any problems w1th the U .S. Attor-
ney’s office?

d. What kind of relationship does the office have with the
Maglstrate s Court? ’

e. What support is given the local hospital act1v1ty in lm-
gation matters, medical malpractice questions, and quahty
assurance/risk management issues?

f. Any jurisdictional problems on post? i -

g. What type of contact has the office had with local au-
thorities concerning child abuse and spouse abuse cases?

h. Is-the office sensitive to the requirement for detailed,
tomplete investigative reports in al.l cases in htrgatlon (IAW
AR 27-40)?

. i.-Does the office promote active partrcrpatlon of local
counsel in the prosecutlon and resolution of cases:in
litigation. : Lo
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j- Does the SJA office take an active role in the disposi-
tion of administrative complaints in areas such as Civilian
Personnel and Equal Employment Opportunity law.

17. CONTRACT LAW. B

a. To what extent is nature of legal work in SJA office
shifting from military justice to civil law areas such as ac-
quisitions, environmental, litigation, etc?

b. What activities at the installation are facmg commer-
cial activities review? (Contractmg out a major activity
such as DEH may require the usual contracts lawyer to
work full time on the CA project for an extended period.)

(1) Is the SJA comfortable that adequate legal support
is available? ‘ , o :

(2) Is the SJA prepared to discuss. contract types with
his commander?

c. Has the SJA visited the contracting office? Is at least
one lawyer designated and trained to provide installation
contracting support? Does the contracting officer know who
his lawyer is? Does the contracting officer view “his” law-

yer as part of the contracting team or merely another

obstacle to be overcome?

d. Is the installation anticipating any significant procuré-
ment of ADP equipment within the coming year? '

e. How is the Acquisition Law Specialty program viewed
by the SJA and other JA’s? What interest is expressed in
the specialty? The LL.M. Program? -

f. Is the SJA involved in acquisition issues?

" g How closely does the SJA monitor acquxsltlon law
advice?

h. Has the acqulsmon portlon of the moblhzatlon plan
been reviewed?

i. What acquisition law adv1ce is planned for predeploy—
ment and deployment?

j- What training by members of the SJA office has been
given (is planned) for members of the command concerning
irregular acqulsmons and ﬁscal law matters?

k. How many contracts, and what percentage of annual
contract dollars, were awarded during the last quarter of
the fiscal year? Could any have been awarded earlier with
advance planning?

1. How many contracts were awarded dunng the past
quarter and past fiscal year other than by full and open
competition? What percentage of total contracts awarded
and total contract dollars were involved in these awards?

m. How many bid protests were filed during the past
quarter and past fiscal year? How many were sustained?
What issues were involved and what remedial measures
were taken? To what extent was the SJA consulted and
involved?

n. How many contract clalms were filed during the past
quarter and past fiscal year? What issues were involved and
what, if any, remedial measures were taken? To what extent
was the SJA consulted and involved?

o. How many contracting officers’ final decisions were is-
sued during the past quarter and past fiscal year? What
issues were involved? How many were appealed to the

ASBCA or Claims Court? To what extent was the SJA con- ;

sulted and involved?

p- What is the general attitude of the command group
and staff concerning acquisition law issues? What actions
has the SJA taken to foster sensitivity to acquisition law
issues?

18. ENVIRONMENTAL LAW. : ‘
. a. Has the SJA appomted an: Envuonmental Law Spe-
cialist? Are there any on-going vmlatlons of federal or state
environmental laws?

b. How is the SJA assocrated with enwronmental person-
nel to make sure legal consrderatlon is given to all
environmental related projects? -

19. TRIAL DEFENSE SERVICE.

a. Is SJA support adequate?

b. Is an effort being made to enhance professronal
development? - -

20. MILITARY JUDGES.

a. Is SJA support adequate?: - -

b. Is an effort being made to enhance profess:ona]
development? -

21. INTERNATIONAL AND OPERATIONAL LAW

a. Is the OSJA involved in review of war plans, highlight-
ing law of war issues?

(1) Have attorney(s) within the office received training
in this area and have they been designated or speclahzed to
handle operational law problems?

(2) Do deSIgnated officers have the proper secunty

clearances to review the necessary plans and documents?

b. Is there a program to support TRADOC and
MACOM requirements for training regard.mg Geneva and
Hague Conventions?

(1) Does the SJA take a personal mterest in such
program?

'(2) Do attorneys partlclpate in or review tramlng?

" (3) When an attorney is demgnated as an instructor at
a TRADOC post, are there adequate hours provided for
LOW training and current POI’s prepared? .

- (4) What form has law of war trammg taken? (Class-
room, field exercises, CPX, etc.)

(5) Are unit personnel trained to the DOD/Army
standard d.e., commensurate w1th thetr dutles and
responsibilities?

(6) Is there a viable, aggresswe law of war tralmng/
preventive law program? : .

22, OVERSEAS SJA OFFICES.. - :

a. Is there an attorney within the oﬁice desngnated to
handle SOFA matters?

" b. Are the SJA and designated speclalxst familiar with the
SOFA supplementary agreement and the provxswns of AR
27-50?

c. Is there a certified trial observer in the office?

d. Are trial observer reports adequate and are there any
problems in regard to rights guaranteed to US soldiers, de-
pendents and civilians?

e. Are there good working relations with the local nation-
al prosecutors and policy officials?

f. Is the legal assistance officer familiar with spec1a1
problems facing the soldier overseas? Is there a local na-
tional attorney on the staff or available for consultations?

- g. Is the claims officer familiar with handlmg forelgn
claims?

23. ETHICS. -

a. Has an active training/review program been estab-
lished to sensitize judge advocates, civilian counsel and
support personnel to their ethical responsibilities?

b. What major issues/problems in the ethical conduct of
SJA personnel have arisen in the past year? How were they
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resolved? Have the lessons learned been communicated to
TIAGSA personnel responsible for instruction in this area?

‘c. Does every attorney have a personal ‘copy of the cur-
rent ABA Model Code of Profess1ona1 Respons1b111ty and
Judicial Conduct? N KRR

24. FELONY PROSECUTION PROGRAM. .

a. Is the SJA aware of the program, and what are hls/her
plans to participate in the program?

¢ b. If the program has been 1mp1emented how is it pro-
gressing, and what tangible results have been achieved?
What problems have been encountered; how have they been
resolved; and have those problems,eolutions, and results
been communicated to DAJA-LTG, the OTJAG staff ac-
tivity responsible for oversight of the program? '

25.. REGULATORY LAW. .. 7

Are procedures in effect for learning of and reportmg to
JALS-RL of utility. rate increases :and other. proposals af-
fecting local Army activities? ,

26. TRANSITION TO WAR. .
_a. Do contingency plans exist in the SJTA oﬂice for a par-

tial or complete (Division) (Corps) move out?.

b. Do SJA personnel have assigned roles for pamal or
complete move-outs?

.c. Do SJA personnel know what items of personal equxp-
ment’ they must have available for contingency plan
execution? v

d. Are contingency plans flexible? ‘

e. Are SJA contingency plans coordmated with the
Headquarters and the HHC? -

= A_Progeduljal.and Substaritive Guide to Civilian Employee Discipline*

‘ © " 'Major Gerard A. St. Amand ..
Personnel Plans. and Trammg O_tﬁce, O_ﬂ‘ice of The Judge Advocate General

‘ Inti'oductitm o
* Management'’s goal in connection with civilian employee
misconduct is to take proper and effective disciplinary ac-
tion, and to have that-action sustained if the employee
challenges it. The ability to take effective disciplinary action
is ‘critical to maintaining a well-disciplined work force. To
help management attain this goal, we, as attorneys and ad-
visors to management, must understand- what disciplinary
tools are available, what procedures must be followed to
impose the ‘various types-of disciplinary actions, and what
circumstances permit us to legally impose discipline. This
article will examine the various types of disciplinary actions
that federal supervisors can use, and the procedural and
substantive requirements for imposing discipline. .

Because most of this area is covered in detail in sections
of Title .5, United States Code, and implementing regula-
tions of the Office of Personnel Management (OPM) .and
the Department: of the Army, this article will concentrate
on these statutory and regulatory provisions and the cases
interpreting them. This article will also examine some of
the procedural and substantive constltutlonal issues that af-
fect c1v1han employee dlsclplme :

Types of Dlsclphnary Action

General

‘ Dlsclphnary tools avallable to federal managers range
from counselmg to removal. The Army’s regulation on ci-
vilian- employee dlsclplme, Army Regulation 690—700

chapter 751 ! estabhshes two categorles of dlsc1p11nary ac-
tions. The first category, informal dlsclplmary actions,
includes oral admonishments and written warnings.? The
second category, formal dlsc1pl1nary actions, ‘includes let-
ters of reprimand, suspensions, reductions in grade or pay,
and removals.? Informal action is encouraged as a first step
in constructive discipline. Formal disciplinary action may
be imposed for a first infraction, hOWever, if appropriate. 4

Informal Disciplinary Actlons

~ 'Oral admomshments, ‘oral counse]mgs, and warmng let-
ters are usually actions taken by the first or second line

supervisor. Even though some of these informal actions are

oral, it is important to make an officidl written record ‘of
any such disciplinary action. A written record will make it
easier to prove that management took these informal ac-
tions, and thus help to justify later more serious
disciplinary action if the employee commits additional mis-
conduct. Documenting ‘informal ‘disciplinary -action is
particularly important in the military services because
many supervisors are in the military and move often. With-
out a written record of the ‘minor disciplinary infractions in
this transient environment, -a problem employee may con-
tinue to be a problem employee, and more serious -adverse
action which is warranted may never be pursued. Informal

C ey

*This article was written while the author was the senior instructor in the Admmlstratlve and C1V11 Law D1v1s1on at TJAGSA
1 Dep t of Army, Reg No. 690-700.751, Personnel Re]atlons and Servxces, Discipline (15 Nov. 198 1) (105 8 July 1985) [heremafter AR 690—700 751 (105

1985)). ,
2AR 690—700751 para. ,]—3b .

‘# AR 690-700.751, para. 1-3c (105 1985).

4 AR 690-700.751, para. 1-3b (105 1985):
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disciplinary action should be documented on the Standard
Form 7B (Employee Record Card).’

Formal Disciplinary Actions

Formal disciplinary actions are initiated by the supervi-
sor, but they must be coordinated with the servicing civilian
personnel office (CPO) and the labor counselor. ¢

Written reprimands. The written repnmand is the least
severe of the formal disciplinary actions. It is a letter that
may be imposed by the immediate supervisor and placed in
the employee’s official personne] file (OPF) for a period of
one to three years.” The supervisor who imposes the ‘writ-
ten reprimand decides how long the letter will remain in
the employee’s OPF within this broad time constramt 8

Suspensions. Suspensions are divided into two categones
based on their length: suspensions for fourteen days or less,
and suspensions for more than fourteen days.? Suspensions;,
regardless of their length, result in the employee not report-
ing to work and not being paid for the period of suspension.
The procedural requirements to suspend an employee differ
depending on the length of the suspension. ! Because the
length of the suspension is measured in calendar days, a
fourteen-day suspension amounts to a ten-workday suspen-
sion for employees working & normal tour of duty, Monday
through Friday.

While there is no specific limit on the length of a suspen-
sion, a suspension cannot be indefinite. The suspension
must have a definite ending time, or there must be a specific
condition subsequent that will end the suspension.!! For
example, the Merit Systems Protection Board (MSPB) and
the courts have recognized the propriety of an “indefinite”
suspension pending disposition of criminal charges. * While
termed indefinite, such a suspension is not truly indefinite
because a specified condition subsequent—disposition of the
criminal charges—will end it. Indefinite suspensions pend-
ing dlsposmon of criminal charges are discussed more fully
later in this article. :

Reductions in grade or pay. While reductlon in grade or
pay are more frequently used in connection with perfor-
mance problems, they may be appropriate for some
misconduct problems. Most frequently, this type action is
used for disciplinary purposes to reduce someone from a su-
pervisory to a nonsupervisory position because the

employee’s misconduct adversely impacts on the special
trust and confidence reqmred of management personnel

Removals. The most serious disclphnary actlon is remov—

gl—firn ring the employee.

Procedural Requirements for Imposmg Formal Dzsc:plmary
Actions

. The procedures required to impose formal disciplinary
action vary depending on the type of action. As expected,
the more serious .the action, the more extensive the proce-
dural requirements to protect the employee being
disciplined.

’ Wrztten Repnmand

A wntten repnmand the least severe of the formal disci-
plinary actions, is the easiest to impose. If a supervisor,
after obtaining all reasonably available relevant informa-
tion, decides that a letter of reprimand is warranted, he or
she may issue the letter. Prior coordination with the CPO
and labor counselor is required, however. " In the process
of gathering all the relevant information, the supervisor
may, but does not have to, interview the employee in-
volved. !* Supervisors deciding to interview the employee
should be aware that although the employee generally has
no right to counsel at such an interview, if the employee is
part of a collective bargaining unit represented by a union,
the employee may be entitled to union representation at the
interview. ¥ Consult AR 690-700, chapter 751, paragraph
3-2 for more detailed guidance, to include guxdance on the
content of a letter of reprimand.

Suspensions for Fourteen Days or Less

The next more serious adverse action is the suspension
for fourteen days or less. There are significant statutory
procedural requirements for this type of adverse action. ¢
These statutory requirements apply only to suspensxons im-
posed agamst nonprobatlonary, competitive service
employees. " Excepted service employees, even those who
are preference eligibles, may be summarily suspended for
fourteen days or less.'®

.Nonprobationary, competitive service employees are enti-
tled to the following procedural protections in connection
with a suspension for fourteen days or less: advance written
notice specifying the reasons for the proposed action; the

$ Id. The SF 7B is outdated for many personnel purposes but may still be used to record informal disciplinary action. Sofne commands have fashioned local
forms for this purpose. Labor counselors should consult their civilian personnel office regarding local practice.

6 AR 690-700.751, para. 1-3¢ (I05 1985).
7 AR 690-700.751, para. 3-2a (105 1985).
81d.

95 U.S.C. § 7502, 7512 (1982).

105 C.F.R. § 752.201(c) (1986).

115 U.S.C. § 7501(2) (1982); Martin v. Department of Treasury, 12 M.S.P.R. 12 (1982). :
12 Martin; Brown v. Department of Justice, 715 F.2d 662 (D.C. Cir. 1983); Jankowitz v. United States, 533 F.2d 538 (Ct. CL 1976)

13 AR 690-700.751, para. 3-2 (105 1985).
414

13 See 5 U.S.C. § 7114(a)(2)X(B) (1982).
165 U.S.C. § 7503 (1982).

17 Id. OPM regulations provide for 2 one-year probationary period. 5 C.F.R. §§ 315 801-909 (1986).
18 See Bredehorst v. United States, 677 F.2d 87, 89-90 (Ct. Cl. 1982). The ‘excepted service consists of those civil service positions that are not in the compet-

itive service or the Senior Executive Service. 5 U.S.C. § 2103 (1982).
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right to review all the material and information relied upon
by management in support of the proposed action; the right
to reply, orally and in writing, to the charges; the right to
representation’ during this process; and the right t6a final
writing decision, spécifying the reasons for the action, prior
to the eﬁ'ectlve date of the action. **

The right to review all the mformatlon rehed upon by
management in proposing this action does not include the
right to have the agency make its officials available for
questioning by the employee.? Such' a right exists only
during the appeals process before the MSPB for actions ap-
pealable to the board. !

True Adverse Actions

Suspensions for more than fourteen days, reductions in
grade or pay, and removals are the most serious discipli-
nary actions and are often referred to as true adverse
actions. The procedures leading to the imposition of true
adverse actions are very similar to those required for sus-
pensions for fourteen days or less. The differences lie
primarily in the types of employees who receive the proce-
dural protections and in the amount of time given to the
employee to exercise his or her rights. :

Nonprobatlonary, competltlve service employees and
preference eligible, excepted service employees who have
completed a one-year period equivalent to the probationary
period receive the procedural protections in connection
with the true adverse actions. # Although these protections
apply to a larger group of employees than are covered for
suspensions of fourteen days or less, management still has
summary dlsclplmary authority over nonpreference eligible,
excepted service employees and probationary employees. 2

The only other significant difference in the procedures
leadmg to the imposition of a true adverse action compared
toa suspenswn for fourteen days or less is in the amount of
time given for advance notice and opportumty to reply to
the proposed action. More time is given in connection with
a true adverse action. This additional time requirement has
caused concerns over the timing of the advance notice and
the duty status of the employee during the notice period.
Usually the employee must be given thirty days advance
written notice prior to imposition of a true adverse ac-
tion. 2 If the agency has reasonable cause to believe that a
crime has been committed for which imprisonment may be
imposed, however, the notice period may be ‘reduced to
seven days.? Regardless of the length of the notice period,
the employee is normally in a full duty status during the

195 U.S.C. § 7503 (1982).

notice period. 2 If necessary, however, an employee can be
placed in a paid, nonduty status during the notice period. ¥

The statutory provision governing procedures for true
adverse actions also provides for an optional predecisional
hearing in connection with a true adverse action.?® The
Army does not prowde a predecnsmnal heanng, however.

Proper Role of Proposmg and Dectdmg Oﬁ‘ic:als

While most of the procedural requirements are fairly spe-
cific and very few disputes have arisen over their meaning,
the precise role of the proposing and deciding officials in
the discipline process has generated an extensive amount of
litigation. Understanding the proper role of these officials is
critical to assuring that the predecisional procedural re-
quirements are successfully met.

Normally, within the Department of the Army, when a
suspension or more serious, adverse action is initiated, the
immediate supervisor proposes the adverse action. In such a
case the immediate supervisor is the proposing official. Af-
ter the employee’s reply, the final decision is normally made
by the next level supervisor in the employee’s chain of su-
pervision. This higher level supervisor is the deciding
official. While this two-tiered system seems to be the nor-
mal way of imposing serious disciplinary actions, there is
no prohibition in statute or regulation against the proposing
and deciding officials being the same person.

While the proposmg official is not automatically dtsquah-
fied from also being the deciding official, there are some
limitations on who can be the deciding official in an em-
ployee discipline case. Generally, “[i]t is violative of due
process to allow an individual’s basic rights to be deter-
mined either by a biased decision-maker or by a decision-
maker in a situation structured in a manner such that ‘risk
of unfairness is untolerably high.’ *’ 3 This does not, howev-
er, prohibit a person from serving as deciding. official
merely because he or she is already familiar with the. facts,
or that he or she has expressed a predisposition contrary to
the employee’s interest. > The key seems to be the risk that
the decision will ‘be based on something other than the
facts.

. Aside from concern over who can properly serve as de-
ciding official, another serious issue concerns ex parte
communications between the deciding official and others.
Such ex parte communications are not per se improper. The
Court of Appeals for the Federal Circuit has found that

20 See Depte v. United States, 715 F.2d 1481, 1484 (Fed. Cir. 1983); Hazlitt v. Department of Justice, No. 85-606. (Fed. Cir. Apr. 25, 1985).
2 see 5 C.F.R. §§ 1201.71-.75 (1986) governing discovery in MSPB proceedings.
25 U.S.C. §§ 7511-7514 (1982). Preference eligible employees are generally employees with some type of prior military service or some special relatlonshlp

to someone having prior military service. See 5 U.S.C. § 2108(3) (1982).
V5 US.C. §§ 7511-7514 (1982). .
%5 US.C. § 7513(b)(1) (1982).

255 C.F.R. § 752.404 (d)(1) (1986).

265 C.F.R. § 752.404(b)(3) (1986).

714

285 U.S.C. § 7513(c) (1982).

2 DeSarno v. Department of Commerce, 761 F.2d 657, 660 (Fed. Cir. 1985). .

3':’Sve_]da v. Department of Interior, 7 M.S.P.R. 108, 111 (1981) (quoting Wlthrow v. Larkin, 421 U. S 35, 58 (1975))

JlId
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ex parte communication with the deciding official by an ad-
versary bent on reprisal constitutes a violation of due
process. * In the absence of contacts motivated by personal
animus, however, courts have found nothing wrong with
ex parte communications between proposing and deciding
officials; * between deciding officials and advisors (e.g.,
agency attorney, personnel specialist); * with witnesses (de-
ciding official acting as investigator); or with superiors. %
Of course, if these contacts develop new information or al-
legations upon which the adverse action will be based, it
may be harmful procedural error if the employee is not ad-
vised of the new information and provnded an opportumty
to reply to it. ¥

Summ’ar)

The procedures just discussed are set forth in federal stat-
ute and implementing regulations. Agency counsel must be
aware, however, that when dealing with an employee in a
collective bargaining unit, the collective bargaining agree-
ment must also be examined for additional procedural
requirements that may have been negotiated by the agency
and the union.

While we should a.lways stnve to follow all required pro-
cedures, whether required by statute, regulation, or
collective bargaining agreement, failure to do so does not
necessarily require that the adverse action be overturned.
Only harmful errors Tequire reversal of an adverse action. %
The burden is on the employee to prove, in the appropriate
forum, that had the error not occurred, the agency mlght
not have imposed the adverse action as it did. ¥

Appeal and Grievance Rights

Whlle the procedures leading to the 1mpos1tlon of disci-
plinary action vary somewhat depending on the type of
disciplinary action involved, of greater significance are the
employee rights to challenge a disciplinary action through a
grievance or appeal. An employee’s right to grieve or ap-
peal a disciplinary action depend primarily on three factors:
whether the employee is covered by a collective bargaining
agreement; the type of disciplinary action imposed; and the
employee’s individual status.

32 Sullivan v. Department of Navy, 720 F.2d 1266 (Fed. Cir. 1983),

Without a Collective Bargaining Agreement

True adverse actions. If the employee is not covered by a
collective bargaining agreement between management and a
labor organization, he or she can appeal a true adverse ac-
tion to the MSPB.* The employee receives a full
administrative hearing before a presiding official of the
MSPB at which the agency has the burden of proving the
propriety of the disciplinary action.

Other disciplinary actions. For other dlsclp]mary actions,
the Army employee has only a right to grieve the action
under the Army grievance procedure. 4 Under this griev-
ance procedure there is no entitlement to a hearing and
there is no administrative review outside the Department of
the Army. The final decision on the grievance is made with-
in Army channels. 4

Because of the significant difference between a fourteen
day and a fifteen day suspension in terms of appeals rights,
courts frown on attempts to limit the employee’s appeal
rights by splitting suspensions of more than fourteen days
into two or more lesser suspensions. Such splitting of pun-
ishment for the same offense will not defeat the employee’s
appeal rights. ¢

With a Collective Bargaim‘ng Agreement

If the employee is covered by a collective bargaining
agreement between management and a labor organization,
his or her appeal and grievance rights change. Every collec-
tive bargaining agreement between management and the
exclusive representative of a group of employees must con-
tain a grievance procedure that provides, as a possible last
step, for binding arbitration of disputes that cannot be re-

solved under the grievance procedure.* Arbitration under

this process provides the employee and the union a full ad-
ministrative hearing before an independent private
arbitrator outside the agency.

True adverse actions. If an employee is covered by a col-
lective bargaining agreement, he or she can appeal true
adverse action to the MSPB or grieve the action under the
negotiated grievance procedure. The employee must make
an election; he or she cannot use both procedures.* The
arbitrator must apply the same substantive rules that the
MSPB would apply. ¥ :

33 See DeSarno, 761 F.2d at 659-61 where the court upheld the same person being both proposing and deciding official.
34 See Lizut v. Department of Army, 30 M.S.P.R. 119, 127 (1986); but see Camero v. United States, 375 F.2d 777, 778-79 (Ct. CL 1967’)

3 Depte v. United States, 715 F.2d 1481, 1484 (Fed. Cir. 1983).
36 Gonzales v. Defense Logistics Agency, 772 F.2d 887 (Fed. Cir. 1985).

37 See 5 U.S.C. § 7513(b) (1982); Lizuz, 30 M.S.P.R. at 127, Forrester v. Dep;t of Health and Human Services, 27 M.S.P.R. 450, 455 (1985).

385 US.C. § 7701(c)(2Q)A) (1982).

35 CF.R. § 1201.56(c)(3) (1986).

95 U.S.C. §7513(d) (1982).

415 US.C. §§ 7701(a), (c) (1982); 5 C.F.R. § 1201.56(a) (1986).

“2Dep’t of Army, Reg. No. 690-700.771, Department of the Army Grievance System, para. 1-7 (15 Sept 1982) [heremafter AR 690-700.771].

43 AR 690-700.771, subchapter 5.

441 yles v. United States Postal Service, 709 F.2d 358, 359 (5th Cir. 1983).

“5U.8.C. §7121() (1982).
45 U.S.C. § 7121(e)(1) (1982).
47 Cornelius v. Nutt, 105 S. Ct. 2882, 2888-89 (1985).
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It is important to realize that an employee who elects to
grieve under the negotiated grievance procedure instead of
appealing to the MSPB risks not having the matter heard
outside ‘the agency. Under the negotlated grievance proce-
dure, an employee may file a grievance that will be
considered at various steps by agency officials. The employ-
ee cannot invoke arbitration, however. Only the union can
do that. If the union elects not to invoke arbitration, the
employee’s grievance and appeal rights end. 4

Other dxsclphnary actions. If there is a collective bargam-
ing agreement, lesser disciplinary actions may also be
grievable and arbitrable under the negotiated grievance pro-
cedure.* This'is a significant benefit to the employee
because without a collective bargaining agreement, the em-
ployee cannot challenge these types of dlsclplmary actions
outside the agency.

“Employee Status

In addition to the type of dnsclplmary action at issue and
the existence or absence of a collective bargammg agree-
ment, the status of an employee is also a factor that can
determine what, if any, appeal rights an employee has in
connection with a disciplinary action.

Generally, a probationary employee cannot appeal a dis-
ciplinary action to the MSPB. * In addition, a probationary
employee normally cannot arbitrate a dlsclplmary action. *!

Excepted service employees who ‘are not preference
eligibles also cannot appeal a dlsclplmary action to the
MSPB. #2- There is no case law concernmg the right of non-
preference eligible, excepted service employees to arbitrate a
dlsc1plmary actlon

Procedural Rights for Probationary and Excepted Service
Employees in stclplmary Actions

While the above discussion notes that probatxonal'y and
excepted service employees generally enjoy very few rights
in connectlon with disciplinary actions, they do enjoy some
nghts

) Probatioﬁary E'mploye,evRight"s

Both the predecisional and the appeal and grievance
rights that probationary employees enjoy depend in part on
the basis for the disciplinary action.

42 See Billops v. Department of the Air Force, 725 F. 2d 1160 (8th Cir. 1984) for discussion of" employee s d:.lemma.

495 U.S.C. § 7121 (1982).
50 Stern v. Department of Army, 699 F.2d 1312 (Fed. Cir. 1983).

. Predecisional rights. If the probationary employee is fired
because of alleged unsatisfactory. conduct or performance ‘
during the probationary. period, the agency need only give
the employee written notice stating the reasons for and the
effective date of the separatlon 5 If the probationary em-
ployee is fired, in whole or in part, because of conditions
arising before appointment, however, the agency must pro-
vide the employee advance written notice, an opportunity
to respond in wntmg, and a final written decision.®

Postdecisional rights. When the agency purports to fire a
probationary employee for preemployment matters or for
unsatisfactory conduct or performance during the proba-
tionary period, the probationary employees can appeal the
firing to the MSPB if the firing is allegedly based on parti-
san political reasons or marital status. These two
extremely narrow grounds have been interpreted very
strictly by the MSPB and the courts. ,

“ Partisan political reasons have been found to relate solely
to recognized political parties, candidates for office, and po-
litical campaign activities. % Firing an employee because of
his or her affiliation with a labor organization does not con-
stitute firing based on partisan political reasons. ¥’

Marital status relates to a person being married or single,
and discrimination on the basis of marital status is. not the
same as sexual discrimination. *®* Employees have been un-
successful in attempts to obtain an expansive interpretation.
of “marital status” discrimination. For example, alleged
discrimination on the basis of pregnancy was found to be
sex discrimination, not marital status discrimination. **
Further, alleged discrimination on the basis of marriage to
a person of another race was found to be racial dlscnmma-
tion, not marital status discrimination. ¥

Probationary employees fired for preemployment matters
have an additional basis for appeal to the MSPB. They may
appeal if the limited procedures required by 5 C.F.R.
§ 315.805 have allegedly not been followed. ¢ In such an
appeal, however, there is no substantive review of the pro-
priety of the employee’s firing, only a review of the
procedural requirements. ¢ »

"If a probationary employee appeals to the MSPB based
on a. nonfrivolous allegation of partisan political or marital
status discrimination, or that proper procedures were not
followed for a firing allegedly based on preemployment
matters, then the employee may also raise additional allega-
tions of discrimination based on sex, race, religion, color,

i

*! Immigration and Naturalization Serv. v. Federal Labor Relations Auth., 709 F.2d 724 (D.C. Cu' 1983)

52 Ralston v. Department of Army, 718 F.2d 390 (Fed. Cir. 1983).

35 C.F.R. § 315.804 (1986).

345 C.F.R. § 315805 (1986).

355 C.F.R. § 315.806(b) (1986).

% Mastriano v. Federal Awauon Admm 714 F.2d 1153 (Fed Cir. 1983)
57Id T i

38 See Stokes v. Federal Aviation Admin., 761 F.2d 682, 685 (Fed. Cir. 1985).

59 0tt v. Department of Navy, 2 M.S.P.R. 587 (1980).

% Shoh v. General Services Admin., 7 M.S.P.R. 626 (1981).
615 C.F.R. § 315.806(c) (1986).

2 Hibbard v. Department of Interior, 6 M.S.P.R. 181 (1981).
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national origin, age, or handicapping condition:®* Allega-
tions .of discrimination based on race, religion, color, sex,
national origin, age, or handicapping condition do not,
standing alone, give a probationary employee an appeal
right to the MSPB. A remedy under those ‘circumstances‘is
only through equal employment opportunity channels.&

The MSPB will examine closely any allegatlon forming the
basis for its jurisdiction to assure that it is nonfrivolous,

before considering the merits of any other discrimination
claims. 6 : :

Special Counsel action. In addltron to the nghts just
mentioned, a probationary employee also has the right to
file a complaint with the Office of Special Counsel alleging
that the adverse action constitutes a prohibited personnel
practrce as defined in 5 US.C. § 2302(b) If the adverse ac-
tion appears to have been taken for improper reasc)ns in
violation of section 2302(b), the Special Counsel may, at his
discretion, seek corrective action. ¢ Initially; the Special
Counsel seeks corrective action by requesting the agency to
take corrective action.®” If the agency refuses to take the
requested corrective action, the Special Counsel may take
the case to the MSPB. ¢ If the Special Counsel gets in-
volved in a case before the personnel action is.taken, he
may be able to obtain a stay in the contemplated adverse
action from the MSPB.% The stay of a probationary em-
ployee’s firing on application of the Special Counsel does
not change the individual’s status to nonprobationary, how-
ever, should the stay extend beyond the one-year
probationary period. The stay merely preserves the status
quo.™

- The possible existence of a prohlblted personnel practice
does not, however, give the probationary employee an inde-
pendent -appeal right to the MSPB. The employe¢ may
complain to the Specl.al Counsel, but the Special Counsel
bas discretion in pursumg the matter.”

Jevance procedure The final avenue for a proba-
tionary employee to challenge a firing would be to grieve
under the agency’s grievance procedure Every agency must
have a grievance procedure for its employees 2 The

635 C.F.R. § 315.806(d) (1986).

Army’s procedure is at AR 690-700, Chapter 771. Under
OPM regulations, probationary employees do not have a
right to grieve a ﬁnng, although OPM does permit agencies
to extend their grievance procedures to probationary em-
ployees for ﬁrmgs based on misconduct.” The Army does
not extend its grievance procedures to allow such a griev-
ance bya probatronary employee. ™

Excepted Serwce Employee Rtghts

The rights excepted service employees enjoy in a dlscxplr-
nary action depend mostly on whether they are preference
eligible employees. In many instances these employees, if
not preference eligibles, have even fewer rights than proba-
tionary employees.

. Predecisional rights. If the,excepted service employee is a
preference - eligible beyond the :first year of employment,
then he or she receives the same predecisional rights as a
nonprobationary competitive service employee for true ad-
verse actions. ™ -Those employees receive no predecisional
rights for suspensions of fourteen days or.less, however.®
Those excepted service employees who are not preference
eligibles receive no. predecisional rights in connection with
any type of adverse d1sc1plmary action.

- Postdecisional rl@_ Only preference eligible, excepted
service employees have appeal rights to the MSPB.” Non-
preference eligible, excepted service employees have no
MSPB appeal rights, even if an action is:allegedly taken be-
cause of partisan political reasons or marital status. The
Office of Personnel Management has not extended an
MSPB appeal right to these employees as it has for proba-
tionary employees.”® - ,

""Special Counsel action. Excepted service employees have
the same rights as probationers and all other employees to
complain to the Special Counsel, if a personnel action is al-
legedly based on a prohibited personnel practice.

Army ggevance procedure. Excepted service employees
who have completed a one-year period of employment,
equivalent to the one-year probationary penod may grieve

4 See Dep’t of Army, Reg. No. 690-600, Equal Employmem Opportunity Discrimination Complmnts (1 Mar. 1986) for equal employment opportumty

complaint procedures for Army civilian employees.

65 See Stokes v. Federal Aviation Admin., 761 F.2d 682 (Fed. Cir. 1985). The employee must melude in the appeal an a.llegatlon of partlsan political or
marital status discrimination supported by factual assertions indicating that allegations are not merely pro forma pleadings. If the employee does that, the
employee has a right to a hearing on jurisdiction to present evidence to support those factual allegations. The burden is on the employee to support allega-
tions with facts that if uncontroverted, would support a finding that partisan political or marital status discrimination was the basis for the adverse action. If

the employee fails, the case may be dismissed for lack of jurisdiction.
85 1.5.C. § 1206(c)(1) (1982).

675 U.S.C. § 1206(g) (1982).

5 U.8.C. §§ 1206(cX1(®), (2)(1) (1982).

65 U.S.C. § 1208 (1982).

e Specml Counsel v. Department of Commcroe, 23 M S.P. R 136, 137 (1984)

7'See Wren v. Merit Systems Protection Board, 681 F 2d 367 (D C. Cir. 1982), Borrell v. Uruted States Int’] Commumcatlons Agency, 682 F.2d 981 (D.C.

Cir. 1982).

25 C.F.R. § 771.301(a) (1986).

35 C.F.R. § 771.206(c)(2)i) (1986).
7 AR 690-700.771, para. 1-7(bX9).
735 U.S.C. §§ 7511-7513 (1982).

765 U.S.C. §§ 7501-7503 (1982).

775 U.S.C. §§ 7511-7513 (1982); Ralston v. Department of Army, 718 F.2d 390 (Fed. Cir. 1983).

785 C.F.R. §§ 752.401(b), 752.405(a) (1986).
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their drsclplmary ‘actions, including removals, under the
Army gnevance procedure LA ‘ , :

Constltutional Rrght to Due Process

. The rights of probatlonary and excepted service employ-
ees just discussed are based on statute and regulation.
Absent additional rights properly granted by a collective
bargaining agreement, these are the only rights these em-
ployees ‘have in connection with a disciplinary action,
unless they can demonstrate that they have-a constitutional
right to a hearing based upon the lmphcatlon of a property
nght ora hberty mterest

Property Right o

An expectancy in continued fedéral employment in the
absence of cause has been found to create a property.right
protected by :the due process clause of the fifth amendment
to the Constitution:®- When a property right is implicated,
the person to be adversely affected is entitled to “some kind
of prior hearing.”®  An. expectancy in continued employ-
ment may be created by statute, regulation, or other
understanding between the employer and the employee. &

Statutory right. A property right has been created by
statute for nonprobationary, competitive service employees
and preference eligible, excepted service employees beyond
their first year of employment. This property right is creat-
ed by language that states that these employees may only be
removed “for such cause as will promote the efficiency: of
the service.” ® The Supreme Court in Arnett v. Kennedy
found-that this language created an expectancy in contin-
ued federal employment absent cause, and that the
procedural protections provided to these employees satisfied
due process reqmrements % The Court reaffirmed that as-
pect of Arnett in Cleveland School Board v. Loudermill.®

Other pro§ny n@t The Supreme Court in Board of
Regents v. Roth indicated that a property right could also
be created by somethmg other than a statutory provision. *
The Court suggested that any rules or understandings be-

tween an agency and its employees that created an
expectancy in continued employment absent cause created a

9 AR 690-700.771, ‘para. 1-7(b)(9).

% Arnett v. Kennedy, 416 US. 134, 151-52 (1974).

81 Board of Regents v. Roth 408 USS. 564, 570 (1972)

82 pPerry v. Sinderman, 408 U.S. 593; 601 (1972).

B4 US.C §7513() (1982).

¥ Arnett, 416 U.S. at 151-52 (citing 4 U.S.C. § 7501 (1970)).

property right in employment. On that basis, courts have
found property rights created by language in agency hand-
books suggesting that employment would not be terminated
except for cause. ¥.In these cases, the courts found that the
employees were entitled to a hearing in connection with
their termination even though statutes and implementing
OPM and agency regulatlons provided them no such nght
While the implication of a property right may trigger a
right to 2 hearing, that hearing does not necessarily have to
be a formal trial- -type hearing, and absent a statutory
change, that hearmg is not one before the MSPB L

Ltberty Interests

A second way to assert some. right ‘to procedural due
process protection is to estabhsh that a “hberty mterest" i
at stake. :

Nature of the interest. A liberty interest includes the
right not to have stigmatizing information about you dis-
seminated without an opportunity to respond 89
Stlgmatlzmg information 'in an employment context ‘refers
to a person’s general character, reputation, or misconduct
that could adversely affect the individual’s ability to take
advantage of other employment opportunities.® To be ac-
tionable in an employment context, the stigmatizing
information must be associated with the loss of a job and it
must be disseminated. %

In Walker v. United States, 9 the Court of Appeals for
the Tenth Circuit found a liberty interest implicated when
the Air Force fired a probationary employee for falsifying a
preappomtment document. Reference to a person as a liar
was viewed as the type of information that could, if dissem-
inated, adversely affect the individual’s ability to take
advantage of other employment opportunities.* Proof of
that was the Air Force’s refusal to hire him again based on
that information. The court found dissemination because
the Air Force disclosed the reasons for the firing to the
Oklahoma Employment Security Comxmssron for use in de-
termining the individual’s entltlement to unemployment
benefits, %4

470 U.S. 532 (1985). For a discussion of Loudermill, see St. Amand, Probationary and Excepted Service Employee Rtghts in Disc:plmary Actions in the
Wake of Cleveland School Board v. Loudermill, The Army Lawyer, July 1985, at 1.

86408 U.S, at 470

87 See Ashton v. Civiletti, 613 F.2d 923 (D.C. Cir. 1979) (relying in part on FBI handbook language, “You may assume your job is secure if you continue to

do satisfactory work,” court found expectancy in continued employment absent cause, and therefore, a property right); Paige v. Harris, 584 F.2d 178 (7th
Cir. 1978) (relying on language in HUD handbook regarding employes “tenure” after three years, court said tenure suggested permanence, which suggested
continued employment absent cause, and therefore, a property right). But see Fiorentino v. United States, 607 F.2d 963 (Ct. Cl. 1979) (court examined same
HUD handbook as Paige court, but found no property right).

% Roth, 408 U.S. at 570; § U.S.C. § 7701 (1982).

8 Wisconsin v. Constantineau, 400 U.S. 433, 436 (1971).

%0 Paul v. Davis, 424 U.S. 693, 706 (1976).

91 Bishop v. Wood, 426 U.S. 341, 348 (1976).

92744 F.2d 67 (10th Cir. 1984).

93 Id. at 69.

94Id. Lk
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Nature of the remedy. Courts have consistently held that
if only & liberty mterest Is at stake, and not a property right,
the employee is entitled only to a hearing to clear his or her
name, not to gain reinstatement. % Therefore, the right to'a
hearing exists only if the individual esserts that the infor-
mation is false. There is no right to a hearing to argue that
the information at issue provides insufficient justification for
the adverse action which the individual has just
expenenced 9%

Substantive Requlremeuts for Dlsclplma.ry Actions

General

The precedmg sections focused excluswely on the proce-
dural aspects of disciplinary actions. This section will focus
on the substantive aspects by examining the proof require-
ments to sustain a dlsclplmary actlon, whether challenged
in an appeal to the MSPB or in a grievance and subsequent
hearing before an arbitrator.

" In every disciplinary action the agency must: prove that
the employee committed the act of misconduct forming the
basis for the discipline; prove that the discipline€ is for “such
cause as will promote the efficiency of the service;” prove
the appropnateness of the penalty ch01ce and follow proper
procedures %

Provmg the Employee s Act of Misconduct

--This proof requlrement seems elementary on the surface.
There are several issues related to proving the employee’s
act of misconduct that deserve examination. .

General. Proving the act of misconduct in a heanng
before an MSPB presldmg official or an arbitrator is no dif-
ferent than doing it in any other administrative forum.
Formal rules of evidence do not apply in these proceed-
ings. % Presiding officials can admit any category of
evidence, and any evidence that is relevant, material, and
not unduly repetitious will be admitted. '® Therefore, hear-
say is admissible and even standing alone may be sufficient
proof. ! Hearsay alone will usually not be sufficient, how-
ever, when contradicted by sworn nonhearsay testimony. '®

93 Roth, 408 U.S. at 573 n.12.
% Id. at 573.
975 US.C. §§ 7503(a), 7513(a) (1982).

For a detailed discussion of the use of hearsay in MSPB
proceedings, see Borninkhof v. Department of Justice'% and
Behensky v. Department of Transportation. '™ -~ - .

Ev1dence of conviction. Agency counsel will encounter
cases in which there is no independent evidence of the em-
ploYee s misconduct. The agency will ‘seek disciplinary
action based on evidence that the employee was convicted
in state or federal court. Generally, if the agency disciplines
an employee for misconduct that formed the basis for a fed-
eral or ‘state conviction, the agency may meet its obligation
to prove the misconduct by introducing proof of the convic-
tion. ' The MSPB has recognized the applicability of
collateral estoppel or issue preclusion to deny an employee
the right to relitigate before the board what has already
been decided against him or her in a criminal trial. '%

" One of the requirements for use of collateral estoppel is
actual litigation over the issue in dispute. This requirement
raises a serious question about the propriety of using collat-
era] estoppel based on a nolo contendere plea or what is
known as an “Alford plea” of guilty. An Alford plea of
guilty is a guilty plea wherein the individual does not admit
the underlying facts. '”7 The Court of Appeals for the Fed-
eral Circuit has suggested that collateral estoppel may
properly be applied in both nolo contendere and *“Alford
plea’ situations. 08 / ‘

If collateral estoppel is avallable, it snupll.ﬁes the agency’s
proof. If the agency has independent evidence to prove the
misconduct, however, it is wise to use that evidence to pre-
clude the case later being lost if the criminal case is
reversed on appeal. 1 :

- Evidence of indictment. Occasionally, an agency wants to
discipline an employee but lacks the independent proof and
the individual has not been convicted. Rather, the individu-
al has been md1cted and is awamng trial.

It is well settled that an mdxctment is not evidence or
proof of the underlying misconduct. '° Agencies may take
disciplinary action, however, when they have reasonable
cause to believe that an employee has committed a crime
for which imprisonment may be imposed. " Ewdence of

98 For a discussion of the requirement to follow proper prooedures and to meet all these proof requxrements see Parsons V. Departmcnt of the A.l.l’ Force,
707 F.2d 1406, 1408 (D.C. Cir. 1983); Young v. Hampton, 568 F.2d 1253 1257, 1264 (7th Cir. 1977); and Douglas v. Veterans Administration, $ M.S.P.R.

280, 302, 307-08 (1981).

95 C.F.R. § 1201.61-.67 (1986) (MSPB); Behensky v. Department of Transportat\on, 27 M.S.P.R. 690, 696 (1985) (MSPB); Alexander v. Gardner-Denver

Co., 415 U.S. 36, 57 (1974) (arbitration).
1005 C.F.R. § 1201.62 (1986).
19! Borninkhof v. Department of Justice, 5§ M.S.P.R. 77, 83 (1981).

102 See Sarver v. Department of Treasury, 30 M.S.P.R. 226, 228-229 (1986).

1035 M.S.P.R. 77 (1981).

10419 M.S.P.R. 341 (1934) )

103 Previte v. Small Business Admin., 11 M.S.P. R. 137 139 (1982).
106 Id

107 North Carolina v. Alford, 400 U.S. 25, 37-38 (1970).

108 Crofoot v. Government Printing Office, 761 F.2d 661, 665 (Fed. Cir, 1985).

19 See Wiemers v. Dep't of Justice, 29 M.S.P.R. 9, 10 (1985); Underwood v. U.S. Postal Service, 18 M.S.P.R. 708, 711 (1984).

Y12 Brown v. Department of Justice, 715 F.2d 662, 667 (D.C. Cir. 1983).
4. 5 US.C. §7513(b)(1) (1982).
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indictment provides this reasonable cause. !'>. Evidence that
the employee was arrested or that the employee is under in-
vestigation does not, standing alone, provide*the necessary
reasonable cause. 1

Typrcally, the dlsclphne 1mposed based on an 1nd1ctment
is an indefinite suspension: pending resolution of the crimi-
nal charges. This type.of disciplinary action will be
discussed in detail later in this article. : .

Provmg the Connecnon Between the Mtsconduct and the
ST Ejﬁc;ency of the Service , .,

Provmg that the employee did somethrng wrong, even
¢riminal, is not sufficient to justify disciplinary action. Seri-
ous d1sc1plmary actions may only be taken “for such cause
as will promote the efficiency of the service.” ' This re-
qurrement to prove this impact on the efﬁc1ency of the
service has become known as the “nexus requirement.”

The neéxus requirement: the general rule. The nexus re-
quirement is not something created by the Civil Service
Reform ‘Act-of 1978.115 It has existed since the passage of
the Lloyd-LaFollette Act in 1912, ¢ and has been the sub-
ject ‘of much judicial interpretation by the various federal
courts. The MSPB first examined in detail this nexus re-
quirement in Merritt v. Department of Justice.!'” The board
examined prior judicial precedent and established the foun-
dation for all subsequent board decisions in this area. The
board held that agencies must introduce evidence of the
nexus between the misconduct and the efficiency of the ser-
vice; mere assertion or argument is insufficient.!'® This
nexus must be proved by a preponderance of the
ev1dence s

The nexus requlrement ﬂows from the cause standard
found at 5 U.S.C. §§ 7503 and 7513. While both of those
sections apply only to certain designated employees, gener-
ally nonprobatlonary competitive service employees, the

“board in Merritt also.examined 5 U.S.C. § 2302(b)(10),
which makes it a prohibited -personnel practice to take a
personnel action against an employee for conduct that does
not adversely affect his or her. performance or the perfor-
mance of others. The board concluded that, in part,.section
2302(b)(10) extended the cause standard from 5 U.S.C.
§§ 7503 and 7513 to virtually all personnel actions against

112 Brown, 715 F.2d at 667.

all employees. 12 The agency may, therefore, face the nexus
requirement even in lesser adverse actions and those taken
against employees other than nonprobationary, competitive
service employees. It is unlikely that this additional concern
will arise in an employee appeal to the MSPB, because of
the limits on the board’s jurisdiction. It could arise in an ar-
bitration hearing or another administrative proceedmg,
however, 12! ‘

Presenting evidence of nexus. In August 1984, the MSPB
rendered several decisions in the nexus area that provide
helpful guidance and appear to make the agency’s burden
more reasonable. !> These nexus cases, like most nexus
cases, are fairly fact speciﬁc while continuing to apply the
guidance initially set out in Merritt. Taken together, howev-
er, these cases help to categorize somewhat the types of
evidence that the board will accept as adequate proof of the
required nexus

The best evidence demonstrates direct impact, that has
already occurred, on the job site, e.g., fellow employees are
afraid to work with the oﬂ'endmg employee 122 In many
cases, that type of evidence is not available. The second
type of evidence to look for reflects reasonable cause to fear
impact in the future, e.g., the nature of the offense and the
nature of the employee’s duties lead the supervisor to lose
confidence in the employee’s ability to continue to perform
satisfactorily. 1% If that evidence is not available, the final
type to look for is evidence that the misconduct affects the
organization in a broader sense, e.g., bad publicity or the
need to use agency resources to deal w1th the
misconduct,. 12

A troublesome area concerning nexus has been the em-
ployee’s absence from work during incarceration. In an
early court case dealing with this issue, the Army argued
that the employee’s absence from work because of his being
in jail pursuant to his conviction was evidence of nexus re-
lating to the underlying misconduct.'?® The court ruled,
however, that the agency could not use incarceration as evi-
dence of nexus for the underlying offense.'2” The MSPB in
1984 reaffirmed that court holding. 2 In doing so, howev-
er, the board sanctioned another approach that may
accomplish the same end sought by the agency. The board

' Larson v. Department of Navy, 22 MS.P.R. 260 (1984); Ma.rtm v. Departmcnt of Treasury. 12 MS.P.R. 12 (1982).

LAY ] U s.C. §§ 7503(a), 7513(a) (1982).

115 pyb. L. No. 75-454, 92 Stat. 1111 (1978) (codlﬁed in seattered sections of 5 U S. C) Sectlons currently setting out nexus requnrements are 5 US.C.

§§ 7503(a), 7513(2) (1982).
11637 Stat. 555 (1912).
117 ¢ M.S.P.R. 585 (1981).
1314, at 605.

119 Id.

12014 at 602.

121 For example, the issue could arise in an MSPB proceeding brought by the Special Counsel under 5 U.S.C. § 1206(c)(1X(B) (1982).

122 See Jaworski v. Department of Army, 22 M.S.P.R. 499 (1984); Honeycutt v. Department of Labor, 22 M.S.P.R. 491 (1984); Franks V. Department of the
Air Force, 22 M.S.P.R. 502 (1984); Abrams v. Department of Navy, 22 M.S.P.R. 480 (1984); Backus v. OPM, 22 M.S.P.R. 457 (1984).

123 Backys, 22 M.S.P.R. at 461,

124 faworski, 22 M.S.P.R. at 502; Honeycutt, 22 M.S. P R. at 494.
125 Eranks, 22 M.S.P.R. at 504.

126 Young v. Hampton, 568 F.2d 1253 (7th Cir. 1977).

127 14, at 1260.

128 4prams, 22 M.S.P.R. at 486.
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upheld the Navy’s charging an employee with absence with-
out leave (AWOL) during the period of incarceration, and
its subsequent removal of the employee, in part for exces-
sive AWQL.'» -, ‘ , :

Exception: the presumptlon of nexus. The MSPB in
Merritt clearly established the general rule that requires
agencies to present evidence in every case to prove nexus by
a preponderance of the evidence.'® The board also recog-
nized that in “certain egregious circumstances,” nexus
could be presumed from the nature and seriousness of the
misconduct. ¥ In doing so, the board suggested that it was
adopting an approach already recognized by the Court of
Claims and the Court of Appeals for the D.C. Circuit. 2

The Court of Appeals for Federal Circuit in Hayes v. De-
partment of Navy'*® agreed that nexus could be presumed
in egregious circumstances, and upheld the MSPB’s deci-
sion presuming nexus where the employee was convicted of
assault and battery on a ten year old girl. While this pre-
sumption helps the agency, it applies only in egregious
circumstances. What constitutes egregious circumstances
will have to be determined on a case by case basis. '

~ This presumption is a rebuttable one.!** The employee
may present evidence to rebut the presumption and force
the employing agency to present evidence of nexus. The
limited case law in this darea indicates that the employee’s
burden is a heavy one. To rebut the presumption, the em-
ployee has to demonstrate that the misconduct has no
adverse impact on his or her performance, no adverse im-
pact on the performance of other employees, and no
adverse impact on the organization. *¢ In no case in which
the issue of employee rebuttal has been raised has the em-
ployee been successful in rebutting the presumption.

If the agency is able to prove that the employee commit-
ted an act of misconduct and that the misconduct adversely
affects the efficiency of the service, it has justified the taking
of disciplinary action. To sustain the specific action taken,
however, the agency also has to demonstrate the appropn-
ateness of the specnﬁc discipline imposed.

Demonstrating the Appropriateness of the Penalty Choice

Early in the MSPB’s existence, it was confronted with a
question concerning its authority to mitigate an agency’s
penalty choice. In Douglas v. Veterans Administration, %7
the board concluded that it had the- authority to mitigate
the agency’s penalty. Douglas provided detailed guidance
concerning the scope of the board’s review and the relevant

129 Id.

1306 M.S.P.R. at 605.

131 Id

132 Id.

133727 F.2d 1535 (Fed. Cir. 1984).

factors it would consider in assessing penalties. This case
continues to be the lead case in the area.’ ,

-:Douglas noted that the choice of penalty will be left
largely to agency discretion, but that the board will review
the agency’s choice to assure consistency with law, rule,
and regulation, and to assure consideration of other rele-
vant factors.

The list of other relevant factors set out in Douglas,
known as the “Douglas factors, include:

(1) The nature and seriousness of the offense, and its

- relation to the employee’s duties, position, and respon-

-- gibilities, including whether the offense was intentional
or technical or inadvertent, or was committed mali-
ciously or for gain, or was frequently repeated;

- (2) the employee’s job level and type of employment,
including supervisory or fiduciary role, contacts with
the public, and prominence of the position;

(3) the employee’s past disciplinary record;

(4) the employee’s past work record, including
length of service, performance on the job, ability to get -
along with fellow workers, and dependability;

(5) the effect of the offense upon the employee’s abil-
ity to perform at a satisfactory level and its effect upon
supervisor’s confidence in the employee’s ability to per- -
form assigned duties;

(6) consistency of the penalty with those imposed
upon other employees for the same or similar offenses;

(7) consistency of the penalty with any applicable

. agency table of penalties; ,

(8) the notoriety of the offense or its impact upon
the reputation of the agency;

(9) the clarity with which the employee was on no-
tice of any rules that were violated in committing the
offense, or had been warned about the conduct in .
question;

(10) potential for the employee’s rehabilitation;

(11) mitigating circumstances suirounding the of-
fense such as unusual job tensions, personality
problems, mental impairment, harassment, or bad
faith, malice or provocation on the part of others in-

~ volved in the matter; and

(12) the adequacy and effectiveness of alternative
sanctions to deter such conduct in the future by the
employee or others. 1

: The board explicitly stated that its list of relevant factors
was not exhaustive and that the agency need not address
the listed factors mechanically.'* This approach was ap-
proved by the Court of Appeals for the Federal Circuit. '

134 Gee id, at 1539 n.3 for a list of cases where conduct was so egreglous that nexus cou]d be presumed.

135 Meritt, 6 M.S.P.R. at 605.

136 Abrams v. Department of Navy, 714 F.2d 1219, 1223 (3d Cir. 1983) Johnson v. Department of Health and Human Services, 22 M.S.P.R. 521, 527

(1984).

1375 M.S.P.R. 280 (1981).
138 14, at 305-06.

13914, at 306.

140 Nagel v. Department of Health and Human Services, 707 F.2d 1384, 1386 (Fed. Cir. 1983).
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The board wants to see that the agency considered factors
like the “Douglas factors” in deciding what disciplinary ac-
tion to 1mpose Further, because the appropnateness of the
agency’s penalty choice is part of the agency’s burden of
proof, the agency must present evidence concerning its pen-
alty choice even in the absence of an employee challenge to
the penalty. '

What has developed into the most important "Douglas
factor” is consistency of the penalty with the agency’s table
of penalties. The Army published a new table of penalties in
July 1985.12 The Army’s table of penalties sets recom-
mended punishments for a variety ‘of offenses. . The
punishments vary depending on the seriousness of the of-
fense and whether the offense is the first, second, or.third
offense by the offending employee. Since Douglas. the
MSPB and the courts have addressed some lmportant issues
concerning tables of penaltles ‘

Offense not listed on table of penalties. One of these is-
sues_concerned the choice of penalty when the offense
committed is not. listed on the table of penaltxes Most ta-
bles, mcludmg the Army’s, suggest that i in such a case the
supemsor should look to an offense found onthe table that
is of similar seriousness. ¥ This approach has been sanc-
tioned by the courts. ¥ That does not guarantee, however,
that the MSPB or the courts will agree with the agency on
what is an offense of sumlar seriousness.

Punishment in excess of table of penalties. Most agencies,
including the Army, establish their tables as guides that are
not mandatory. 5 The ability to impose a penalty in excess
of that on the table of penalties was recognized in Weston v.
Department of Housing and Urban Development. ' To im-
pose such a penalty, however, the agency has a heavy
burden to Justlfy why the recommended penalty in the table
of penalties is inadequate. - -

Defining a first offense. Most tables of penalties provide
recommended penalties for various offenses depending on
whether the misconduct is the first, second, or third offense.
For purposes of determining if the misconduct is the first or
later offense, all prior misconduct, not just offenses of the
same type, may be considered. ¥’ Whether the employee
may challenge the previous disciplinary action, now being
used to enhance the punishment, depends on the circum-
stances surrounding the agency’s handling of that earlier
action. If the employee had been informed of the previous
disciplinary action in writing, had an opportunity for a sub-
stantive review of the action by a higher authority than the
one who took the action, and if the action was made a mat-
ter of record, then the agency can' use that prior

disciplinary action to enhance the punishment for the cur-
rent misconduct, and the employee may.hot relitigate the
prior action.!¥® Failure to meet these three requirements
with respect to the prior disciplinary action does not pre-
clude the agency’s use; it merely allows the employee to
challenge the merits of the prior action dunng the current
action, ¥

[

" If the agency successfully proves that the employee com-
mitted the act of misconduct, that discipline is for just and
proper cause, and that the penalty imposed is appropnate,
then the adverse action should be sustained. The only re-
mammg hurdle that could cause reversal of the action is the
agency (] fmlure to follow proper procedures '

Followmg Proper Procedures

The procedural requu‘ements for dlsclplmary actions
were discussed earlier in this article. Procedures are man-
dated by statute, implementing regulations of OPM and the
employing agency, and collective bargaining agreements.
Failure to follow these procedures may, but does not neces-
sarily, result in reversal of the adverse disciplinary action.
Only harmful error warrants reversal of the adverse
action. 130

The Court of Appeals for the Federal Clrcult has deter-

mined that there is no per se harmful error with respect to
any procedural error, even for procedures mandated by

statute. 15! For the board to overturn an agency action be-

cause of a procedural error, the employee must show that
the error would possxbly have aﬁ'ected the agency ’s substan-
tive decision. 12

This section has discussed the substantive proof require-
ments associated with disciplinary actions. In connectlony
with the discussion on proving that the employee commit-

ted the act of misconduct, reference was made to a special

type of disciplinary action, an indefinite suspension pending
disposition of criminal charges. Because of the increased
use of this action and its unique nature, a detailed discus-
sion of it follows. :

Indeﬁmte Suspens:on Pending Dlsposmon of Crzmmal
~ Charges

 General. The ability of a federal agency to lndeﬁmtely
suspennd an employee pending disposition of criminal
charges has been recognized by the MSPB and the federal

141 Parsons v, Department of the Air Force, 707 F.2d 1406, 1409 (D.C. Cir. 1983).

142 AR 690-700.751 (105 1985), appendix A.

143 Id.

144 McLeod v. Department of Army, 714 F.2d 918, 922 (9th Cir. 1983).
145 AR 690-700.751 (105 1985), appendix A.

146724 F.2d 943 (Fed. Cir. 1983).

147 yillela v. Department of the Air Force, 727 F.2d 1574 (Fed. Cir. 1984).
148 Bolling v. Department of the Air Force, 9 M.S.P.R. 335 (1981).

149 parsons v. Department of the Air Force, 21 M.S.P.R. 438, 443 (1984).
1305 UU.8.C. § 7701(c)(2)(A) (1982).

151 Handy v. United States Postal Service, 754 F.2d 335 (Fed. Cir. 1985), Baracco v. Department of Transportation, 735 F.2d 488 (Fed Cir. 1984).

152 Handy; Baracco; 5 C.F.R. § 1201.56(c)(3) (1986).
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courts. '3 -Such a suspension must be based on reasonable
cause to believe that the employee committed a cnme for
which imprisonment can be imposed. 1%

Establishing reasonable cause. Many cases rely upon an
indictment to establish the requisite reasonable cause. !’
An indictment is not, however, the only evidence providing
the necessary reasonable cause: While an arrest or an inves-
tigation standing alone is insufficient, '*¢ a combination of
circumstances that includes an arrest or mvestlgatlon may
suffice. 1% [

- Nature of the action. An indefinite suspension is a tempo-
rary action and requires that there be a determinable
condition subsequent that will terminate the action.!3
Therefore, if the suspension is imposed pending disposition
of criminal charges, the agency must promptly terminate
the suspension when the charges are resolved. !*

In addition, this type of suspension is viewed as a sdspcn-
sion for more than fourteen days and thus is treated as a

true adverse action for all procedural and substantive pur--

poses. '®® This requires that the agency prove the nexus
between the indictment and the efficiency of the service;
demonstrate the appropriateness of this penalty choice; and
follow the procedures for imposing a true adverse action.
Because the statutory basis for this adverse action is the
same as that permitting reduction of the notice period from
thxrty to seven days, only a seven-day advance notice period
is required in these actions. %!

Action upon resolution of criminal charges. The agency
may not continue the suspension after the charges are re-
solved, whether the employee is acquitted, the charges are
dismissed, or the employee is convicted. The agency has to
decide whether to reinstate the employee or to initiate an
adverse action based on the underlying misconduct. 2 Ac-
quittal or dismissal of the charges does not necessarily
entitle the employee to reinstatement, because the agency
may be able to prove the underlying misconduct by the
lower administrative standard—preponderance of the
evidence. 163

Effect of reinstatement on the original suspension. The
critical issue arising upon reinstatement of an employee af-
ter acquittal or dismissal of charges concerns the

employee’s entitlement to back pay for the period of sus-
pension. The Court of Claims held that the employee’s
acquittal and subsequent reinstatement did not entitle the
employee to back pay, unless it could be demonstrated that
the suspension was unjustified or unwarranted when it was
imposed or during the period it was in effect. ' This deci-
sion was based on the Back Pay Act, '** which permits back
pay only if the employee has been subjected to an unwar-
ranted or unjustified personnel action. The D.C. Circuit
Court of Appeals has taken a different approach, however.
It determined that an agency’s failure to initiate adverse ac-
tion proceedings based on the underlying conduct, after an
employee’s acquittal, rendered the earlier suspension unjus-
tified and entitled the employee to back pay for the pcnod
of suspenswn 166

Recent MSPB decisions have ahgned more closely with
the D.C. Circuit than with the Court of Claims. For exam-
ple, the board in Covarrubias v. Department of Treasury, '¢
found unreasonable the agency’s refusal to vacate a suspen-
sion, which had been based on an indictment, after the
indictment was dismissed. The indictment was apparently
dismissed based on facts that indicated that no prosecution
was warranted. In fact, it appeared that had all the facts
been known earlier, no indictment would have been sought
and no suspension based thereon would have been imposed.
The agency subsequently took no adverse action based on
the underlying misconduct. While the board in Covarrubias
carefully noted that its decision was based on the specific
circumstances of that case, ' subsequent board decisions
seem to 'have developed a general rule that agencies must
vacate a suspension which is based on pending criminal
charges, when those charges are disposed of favorably to
the employee, unless the agency initiates another separate
adverse action based on the underlying misconduct. !¢

Constttunonal Considerations

The focus of this section has been on the statutory and
regulatory provisions governing the substantive aspects of
employee discipline. Just as there were constitutional con-
cerns in the procedural aspects of discipline, there are also
significant constitutional concerns in the substantive aspects
of discipline. This paragraph will address two important

133 Brown v. Department of Justice, 71SF. 2d 662 (D c Cir. 1983), Jankownz v. United States, 533 F.2d 538 (Ct Cl. 1976); Martin v. Department of Treas-

ury, 12 M.S.P.R. 12 (1982).
1545 1U.S.C. § 7513(bX1) (1982)..

135 Martin; Johnson v. Department of Health and Human Services, 22 MS.P.R. 521 (1984)

136 1 arson v. Department of Navy, 22 M.S.P.R. 260, 262 (1984).

57 Honeycutt, 22 M.S.P.R. at 494 (arrest report, arrest warrant, bail bond form, appellant statements); Backus, 22 M.S.P.R. at 460 (police report, victim’s

statement, arrest warrant, arraignment).
158 Martin, 12 M.S.P.R. at 17.

159 1d. at 20.

160 14, at 19-20.

161 Litylejohn v. United States Postal Service, 25 MSPR. 478 482 (1984); 5§ U.S.C. § 7513(b)(1) (1982); 5 C.F.R. 752.404(d)(1) (1986)

162 Bpown, 715 F.2d at 669; Martin, 12 M.S.P.R. at 20.

163 See United States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984); Jankowitz, 533 F.2d at 542.

164 Jankowitz, 533 F.2d at 542-44.
1635 U.S.C. § 5596(b) (1982).

166 Brown, 715 F.2d at 669.

16723 M.S.P.R. 458 (1984).

163 14, at 461.

169 §ee McKinnon v. Department of Agriculture, 25 M.S.P.R. 476, 477 (1984); Beamer v. Department of Justice, 25 M.S.P.R. 483, 487 (1984).
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constitutional questions. First, may an employee be disci-
plined for refusing ‘to answer-questions from his or her
employer, if the employeé’s refusal to answer is based on
his or her fifth amendment right against self-incrimina-
tion?!® Second, may an employee be disciplined merely for
what he or she says, m the face of an asserted first' amend-
ment right?'": .

. Fifth Amendment. Federal employees have the same
rights under the fifth amendment, mcludmg the right
against self-incrimination, as all other persons in the United
States. !> Two general consequences flow from that nght
First, an employee may not be dlsclplmed for properly in-
voking his or her privilege against self-incrimination. 73
Second, later criminal prosecution cannot constitutionally
use statements coerced from an employee in an earlier disci-
plinary investigation by threat of dlscxphne for failure to
answer questions. 1™ »

The federal courts, while recognizing the employees con-
stltutlonal rights, have mapped out a clear: course
describing how to dlsclplme an employee in this situation.
The method involves rendering the assertion of the fifth
amendment privilege null. If an employee properly invokes
the fifth amendment privilege in refusing to answer a work-
related question asked by the employer, the employer
should advise the employee first that the reply, and its
fruits, cannot be used against him or her in a criminal pro-
ceeding, and second, that he or she is subject to disciplinary
action for refusing to answer. Following this court-suggest-
ed course .of action results in use immunity by operation of
law. 1™ Because of this immunity, the employee’s refusal to
answer is no longer a proper invocation of his or her fifth
amendment privilege. While this course of action will legal-
ly enable the agency to discipline the employee, the agency
should coordinate with appropriate civil authorities to as-
sure that the relative interests of the criminal and
employment actions are con31dered pnor to possxbly fore-
closmg one or the other. :

It should be recogmzed that these steps are necessary on-
ly if the employee asserts a proper fifth amendment
privilege. The employee’s refusal to answer the employer’s
question for fear of disciplinary action, not criminal action,
is not a proper fifth amendment invocation. !76

- First Amendment.. When an employee alleges that he or
she has been disciplined for exercising a free speech right
under the first amendment, there are two issues that have to
be examined. First, is the speech at issue constitutionally

170 U.S. Const. amend. V. <

M y.s. Const. amend. 1.

172 See Weston v. HUD, 724 F.2d 943 (Fed. Cir. 1983).
173 Gardner v. Broderick, 392 U.S. 273, 279 (1968).

174 See Garrity v. New Jersey, 3ss US. 493 (1967)

175 Weston, 724 F.2d at 948. '

176 Devine v. Goldstein, 680 F.2d 243 (D.C. Cir. 1982).
177391 U.S. 563 (1968). .
178461 U.S. 138 (1983).

179 1d. at 142 (quoting Pickering, 392 U.S. at 568).

180 Connick, 461 U.S. at 147.

181735 F.2d 543 (Fed. Cir. 1984).

182 14 at 548.

183 14, at 548-49."

protected? Second, if the speech is constitutionally protect-
ed and it is a substantial part of the reason for the
disciplinary action, is reversal. of the disciplinary action
requlred?

~In 1968, the Supreme Cou.rt declded Plckenng V. Board
of Education,'"7 which established the framework for de-
ciding what speech is constitutionally protected in a public
employment context. That decision has long been the start-
ing point for-any first amendment analysis in connectlon
with free speech and public employment. :

. More recently, the Supreme Court reexamined Pickering
in Connick v. Myers. 1" The court reemphasized that deter-
mining if speech is constitutionally protected requires
balancing the employee’s right, as a citizen, to comment on
matters of public concern, against the government’s inter-
est, as an employer, to promote the efficiency of the
service. ' The Court noted, however, that before getting to
the balancing test, a threshhold determination must be
made that the speech is on a matter of public concern and
not on a purely employment-related matter. If the speech is
not on a matter of public concern, there is generally no first
amendment protection. 1%

_ These cases formed the decision basis for a decision by
the Court of Appeals for the Federal Circuit, Brown v. Fed-
eral Aviation Administration, '¥! arising out of the much
publicized federal air traffic controller strike. In that case,
Brown, an FAA supervisor, addressed a group of his strik-
ing air traffic controllers at the union hall, and advised
them that if they stayed together, they would win. These re-
marks were videotaped and later broadcast nationally on
television. Brown also told a reporter that he supported
some of the strike demands. The court reviewed Brown’s
firing, which had been upheld by the MSPB, and’consid-
ered whether his remarks were constltutlonally protected.
The court recogmzed that the strike was a matter of public
concern thus meeting the threshhold requirement, but de-
termined that Brown’s remarks were only tangentially
related to that concern. Applying the balancing test estab-
lished by the Supreme Court, the court found that the
timing of the remarks, at the beginning of the strike, and
Brown’s position as:a supervisor, from whom management
should reasonably expect loyalty, rendered the speech not
protected by the first amendment. !*2 The court did, howey-

. er, direct the MSPB to mitigate the penalty based on the
"Douglas criteria discussed earlier. 18

- If, using the balancmg test established by the Supreme

,»Court\ the speech' is constitutionally protected; does that
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alone require reversal of the disciplinary action? The short
answer is no. The employee has the burden of showing that
his or her protected speech was a substantial or motivating
factor in the employer’s decision to discipline, !** Even if
the employee can prove that, the Supreme Court’s contro-
versial decision in Mt. Health City School District Bodrd of
Education v. Doyle allows the agency/employer to defeat
the employee’s ‘claim, if it can prove by a preponderance of
the evidence that it would have taken the same action even
absent the employee’s protected speech.

The key to Mt. Healthy, and its s:gmﬁcance in areas oth-
er than the first amendment, is the Court’s unwillingness to
put an employee in a better position after the speech than
the employee would have been in otherwise. Engaging in
free speech should not immunize an employee from other-
wise proper disciplinary action, '8

184 Mt. Healthy City Board of Education v. Doyle. 429 US. 274, 287 (1977).

1857d. at 285.

" Conclusion

This article has provided an overview of the various types
of disciplinary actions that may be taken against a federal
civilian employee, the procedures required to impose these
disciplinary actions, and the substantive proof requirements
that must be satisfied to ensure a given action is sustained if
the employee challenges it. While it does not examine every
conceivable procédural and substantive issue to be faced by
agency counsel, it provides a meaningful framework within
which to evaluate a proposed disciplinary action, develop
and provide appropriate legal advice to supervisors and per-
sonnel specmhsts on contemplated disciplinary actions, and
prepare for and represent the command at administrative
heanngs in which the dlsc1plmary actions are challenged.

Reviewing Solicitations—A Road Map‘ Through the Federal Acquisition Regulation

Major James F. Nagle.
Office of the Staff Judge Advocate, U.S. Army Forces Command, Fort McPherson, Georgia

Introduction

This article is not designed for regularly assigned con-
tract attorneys. It should be too basic for them. Rather, it is
intended for those attorneys who, without much or any
government contract experience, are suddenly required to
substitute for the regular contract attorney. It should also
help the experienced attorney who last worked with con-
tracts in the days of the Armed Services Procurement
Regulation! and the Defense Acqu1s1t10n Regulation. 2

This article deals: with the solicitation document itself
and guides the novice through it.* The Federal Acquisition
Regulation,* Defense Federal Acquisition Regulation Sup-
plement,* and Army Federal Acquisition Regulation
Supplement® contain the required information, including
the mandated sollc1tatlon provisions and contract clauses.
Wherever the FAR i is referenced, you should also check the
corresponding DFARS and AFARS sections and any local

! Armed Services Procurement Reg. (1 Oct. 1975) [hereinafter ASPR].
2 Defense Acquisition Reg. (1 July 1986) [hereinafter DAR].

regulations. This article will focus on the three most com-
mon types of sollcxtatlons' supply, service, and
constructxon ‘

The s011c1tat10n will contain a Standard Form (SF) 337 if
it is for services or supplies, or an SF 1442°¢ if for construc-
tion.® Block 4 of SF 33 and block 2 of SF 1442 state
whether the sohc1tatton is for a sealed bid or negotiated
procurement.

- If it is an invitation for bids (IFB), review FAR Part 14,
especially the required solicitation provisions and contract
clauses. 1* If it is a request for proposals (RFP), review
FAR Part 15. ,

At this point, the analysis will diverge. The Uniform
Contract Format (UCF) is essentially required for supply
and service contracts but need not be used for construction
contracts. !! The UCF is designed to facilitate the prepara-
tion of the solicitation and the contract and to provide
bidders and contractors easier use of the document. It is

3 See Dep't of Army, Pam. No. 27-153, Contract Law, app. A (25 Sept. 1986) for a solicitation checkhst

4 Federal Acquisition Reg. (1 Apr. 1984) [hereinafter FAR].

S Defense FAR Supplement (1 Apr. 1984) {hereinafter DFARS].
6 Army FAR Supplement (1 Dec. 1984) [hereinafter AFARS].

7 Standard Form 33, Solicitation, Offer and Award (Apr. 1985).

8 Standard Form 1442, Solicitation, Offer and Award (Construction, Alteration, or Repair) (Apr. 1985).
? Construction includes alteration, repair, dredging, excavating, and painting. FAR § 36.102.} - . -
10“provisions” and “clauses” are not synonymous. Provmons are instructions to the bidders which are not pan of the contract Clauses are part of the

contract.

1 The UCEF also need not apply to other contracts such as shipbuilding or subsistence (FAR § 14.201-1), but this article will only discuss the much more
common construction contracts. The UCF does not apply to small purchases and other simplified purchase procedures which are governed by FAR Part 13.
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used to the maximum extent practicable. Because the UCF
presents a logical and widespread approach, it will be scru-
tinized. Constructlon contracts wx].l be treated later in the
artlcle

The UCF detalled in: FAR §l4 201 and FAR’

§ 15.406-1; divides the solicitation into four parts, compris-
ing thirteen sections. Each section serves a different purpose
and relates to different FAR ‘Parts. The Table of Contents
on SF 33 will identify which pages of the sollcltatron con-
tain each section. -

~ An especially valuable tool is FAR § 52. 300 the Provi-
sion and Clause Matrices. These matrices separate
contracts by subject matter and type of payment, e.g., fixed
price supply, cost type service, etc. The vast majority of
contracts you will encounter will be fixed price. Once you
have identified the type of solicitation you are reviewing,
the matrix will list applicable solicitation provisions and
contract clauses. Few of the provisions and clauses are
mandatory for all solicitations. Most of the provisions/
clauses are denominated “required-when-applicable” or
“optional.” The matrix will refer you to the FAR section
that will help you decide which are required in your case.
Reading FAR Parts 14 and 15 will enable you to identify

many matters not required because, for example, they con-

cern IFBs while your sohc1tatlon is an RFP.

The matrix will also identify which provisions/clauses
must be in full text and which may be incorporated by ref-
erence and where in the UCF the particular provision/
clause should be.

‘Reviewing sohcttatlons requtres constant cross reference
between and within sections. For example, if section B
reveals it is an indefinite delivery contract, check section I
and ensure it contains the clauses at FAR § 16.505. If sec-
tion I contains warranty provisions,:verify if section D
reflects any needed Packaging and -Marking requirements.

Supply and Service Contracts

Part [ of the UCF is the schedule composed of eight sec--

tions, A-H. Section A is the sohcltatlon/ contract form
itself—the SF 33. :

Block 5 coutams the date the s011c1tat10n was issued.
Block 9 sets ‘'the bid ‘closing date.' The blddmg penod for
IFBs must be at least thirty days if synops1s in the Com-
merce Business Daxly is required. 2o

Blocks 12-18 are the offer portlon of the form which the
bidder must fully complete and have signed by an autho-
rized official. 1* Block 12 sets the bid acceptance period
during which the offer remains firm. Block 12 is optional.
The contracting officer may choose to use FAR
§ 52. 214-16, the Minimum Bid Acceptance Pertod provr-
smn, to set a specific date.

IZFAR § 14.202-1(a).

. Block 14 contains the offeror’s acknowledgment of
amendments, vitally important because the failure in an
IFB to acknowledge a matenal amendment wﬂl render the
bid non-responswe NSRS

Block 21 contams the accountmg and appropnatton data.
Ensure that last year s construction funds are not being
used to fund this year’s laundry services contract. If Block
21 states that funds will be cited on individual delivery or-
ders, then the contract is a requlrements contract and FAR
subpart 16. 5 should be reviewed. 4 -

Section B is Supplres or Services and Prices/Costs, in
which the bidder inserts its prices for thé various contract
line item numbers (CLINs). In a supply contract, CLIN
0001 might be for first articles; CLIN 0002 might be for the
delivery of a production quantity of the item. Each CLIN
should describe the item or service being procured the
quantity, the unit, the unit price, and the total price. The

" description might be to a national stock number or to

“laundry services IAW para C.5.1” of the contract.. Fre-

_quently, unit prices are not solicited, only a lump sum bid.

Section B will identify what the government is buying. If
it is a service contract, review FAR Part 37. Other special
categories of contracting are outlined in FAR Parts 34-39.
There is no separate chapter for supply contracts. If it is an
automatic data processing equipment (ADPE) contract, re-

- view DFARS Part 70. 15

" Reviewing the schedule also’ requu'es a study of FAR
Part 16, Types of Contracts, to ensure that the correct type
has been selected. If it is an IFB, fixed price or fixed price
with economic price adjustment are the only types permit-
ted. Conversely, a firm fixed price contract may be
inappropriate for a research and development project.'s If
the schedule gives an estimated quantity or a minimum/
maximum quantity, then réview FAR subpart 16.5 on In-
definite-Delivery Contracts. If section B also contains
option periods, then examine FAR subpart 17 2 to ensure
that such options are appropnate

Section C deals with descriptions and spectﬁcatrons In
supply contracts it may be short. The contractor may sim-
ply be required to produce supplies in accordance with a
specific technical data package or military or federal specifi-
cations whlch are either attached or otherwise available; or
the requiring activity may have provided product specrﬁca-
tions. Such specifications should be functional in nature and
as unrestrictive as possible. For example, the product
description should not parrot the specificatiori of a particu-
lar manufacturer’s product to the exclusion of other similar
products that would meet the government’s needs. This
problem can often be handled by a-size range or perfor-
mance minimums rather than exact requirements.. . .

In service contracts, section C is normally very long. Of-
fice of Federal Procurement Policy Pamphlet N¢. 4!

131f the contract is with the Small Business Administration under the 8(a) program, review FAR Part 19.8, and especially § 19. 809 on how the contract

should be prepared.

14 For a discussion of bidding in general, see Hopkins, Bidding Federal Contracts, 23 A.F.L. Rev 73 (1982—1983) :
15 See Reardon, Army Automatic Data Processing Acquisition Update, The Army Lawyer, Feb. 1986, at 16; Reardon, Automatic Data Processmg Equtpmenl

Acquisition, The Army Lawyer. Aug. 1984, at 19.

i

16 See Mancuso, The Use of Firm thed Price Contracts for R & D Study Cantracts. 12 Nat'l Con Mgmt Q. I 27 (1978) -
Y7 Office of Federal Procurement Policy Pamphlet No. 4, A Guide for Wntmg and Administering Performance Statements of Work for Service Contracts

(Oct. 1980) [hereinafter OFPP Pam, No. 4]. -
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suggests an approach to writing section C. Section C-1 is
“General,” a broad overview of work mcludmg all tasks,
personnel related items including security clearances, etc.,
and specific requxrements for quahty control. C-2 lists defi-
nmons and acronyms. C-3 is government furnished
property (GFP), facilities, equlpment and services. It
should cite all items that the government will provide to the
contractor. This may range from a bmldmg to materlal to
telephone service.

' C—4 is contractor furnished items. Frequently, this is ex-
tremely short, simply saying that the contractor is
responsible for providing all items necessary for contract
performance other than those identified as government fur-
nished in Section C-3. ‘

C-5 is specific tasks—the meat of the service contract.
This describes what the government wants and what ‘stan-
dards it will supply. '* Tt should be “performance-onented"
stating what the government wants, not how it is to be
done. Specifying how a contractor is to perform the tasks
deprives the government of somethmg it is buymg—the
contractor’s managerial and creative skills. Furthermore,
such specificity can lead to an lmpermlssible personal
serv1ces contract. * . ;.

Sectlon C6is applicable technical orders, speclﬁcatlons,
regulatxons, manuals and dxrectwes For example, in food
service or ambulance service contracts, C—6 might contain a
listing of applicable Army regulations plus any appropriate
Health Services Command directives. Such publications are
identified as mandatory or advisory dependmg on their ap-
plication to the contract. ;

Much of section C, and C-5in particular, is beyond the
lawyer s expertise. We have no way of determining if draw-
ings are correct, if electrical wiring diagrams are error free,
or if the specifications for hospital cleaning are accurate.
We must, however, be attuned to possible areas for confu-
sion and litigation: - .

Is it clear?—eg does “days” mean work or calen-
dar days?

‘Is it consistent’—e.g., does it refer to square feet in
one place but square yards in another?

~Is something omitted?—e.g., do the specrﬁcatlons N
discuss maintenance calls during the week, but omit
the weekend?

Is it restrictive? Is it written in such a way that only
one of two contractors could possible comply. For ex-

- ample, a requirement that a painting .contriactor be -
located within five miles of the post'should be: re_]ected B
unless sufficient justification is provided. o

Is it “gold plated”? Are the specxﬁcatlons far beyond
the government’s minimum needs? A requirement that
a plumbing contractor repalr all fixtures within twenty
minutes of its reporting is far beyond what can nor-
mally be expected. Such specifications may force many
(or all) potential contractors to refuse to bid or force

-, exorbitant bids to ensure compliance. Either way the -
best interests of the government are not served.

Sectlon D, Packagrng and Markmg, is normally omitted
in service contracts for obvious reasons. Even in supply
contracts it is a relatively short section. There is no FAR
Part of this subject. Usually, the contractor will be required
to comply with specific packaging requirements contained

- in military or federal standards.?® If warranties are in-

volved, however, special marking may be required. !

Section E deals with Inspection and Acceptance. Part 46
pertains to this subject. Section E should contain the appro-
priate clauses at FAR subpart 46.3. Any first article
requirements should be here. 2 v

Starting with section E, FAR clauses and prowsrons are
used. Most of these: clauses may be incorporated by refer-
ence but some must be set out in full text. The matrices
identify which is which.

i Section F is entitled Deliveries or Performance. FAR
Parts 12, Contract Delivery or Performance, and 47, Trans-
portation, are the most applicable. The section will state the
term of a services contract or the delivery schedule in a
supply contract. If the solicitation includes an option, this
section may describe how the option will be exercised. 2

" Section G concerns contract administration—FAR Part
42. Frequently, this is a very short section. A Contracting
Officer’s Representative (COR) might be named, any
required. accounting and appropriation data may also be in-
serted, and any particulars as to invoicing addressed.

Section H deals with special contract requirements, i.e.,
those requirements that are not included in section I or in
other sections of the uniform contract format. In other
words, it is a catch-all. Matters frequently wind up in sec-
tion H because the contracting officer is not sure where else
to place them. Often clauses dealing with options, insur-
ance, or mobilization requirements are here. It is easier to
identify what should not be in section H than what should
be. For example, according to the matrices, no FAR clause
should be in section H. .

Part IT contains only :one section, sectlon I, Contract
Clauses. FAR Part 52 contains the contract clauses that are
identified by 52.2 followed by the number of the applicable
FAR part; for example, clauses dealing with services, FAR
Part 37 will be contained in FAR 52.237. . v

Most of the clauses will be incorporated by reference S0
they are merely listed by number (e.g., 1.9), FAR reference
(e.g., 52.233-01), title (e.g., Disputes) and date (e.g., Apr.
84).

The clauses should be listed in numerical order, In virtu-

ally every contract the clause from FAR Part 2

“Definitions” is first, then clauses from FAR Part 3, i.e, the
“Officials Not to Benefit,” “Gratuities,”” and “Covenant
Against Contingent Fees” clauses. It will then contain

18 See Clarke, Performance Specifications in Commercial Activity Contracts, The Army Lawyer, Sept. 1984, at 14; Hopkms & Wllks Use of Speqﬁcanons in
Federal Contracts: Is the Cure Worse Than the Disease?, 86 Mil. L. Rev. 47 (1979).

19See FAR § 37.104; Byers, Personal Services Contracts, The Army Lawyer, Jan. 1983, at 8.

20 5ee FAR §§ 10.004(¢), 47.305-10, 52.247.26.
UFAR § 46.706(b)(5).

22 «First articles” include “preproduenon models, mmal productlon samples. test samples, first lots pilot logs, and pilot models ” FAR §9. 301

2 See FAR § 17.207.
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clauses from either FAR Part 14.or 15. Thereafter, al-
though the exact clause may differ, virtually all contracts
will have clauses from the following parts: 22, Equal Em-
ployment Opportunity; 29, Taxes; 32, Fmancmg, 33,
Protests and Disputes; 43, Changes and 49, Termmatlons

Beyond that skeletal outline, the contents 6f section I wxll
depend on the nature ‘of the contract. ‘An indefinite delivery
contract requires clauses at 52.216. Supply contracts may
contain Buy American Act clauses. If there is government
furnished property, the clauses.from 52.245 are requn'ed
The matnces are mvaluable S . -

Part I1I, List of Documents, Exhlblts, and Other Attach-
ments, is also composed on one section. Section J is
normally a one page list, but the FAR requires that the ti-
tle, date, and number of pages for each attached document
be given.? This is critical to avoid confusion because so
many government documents go through several editions. -

.. Part IV, Representations and Instructions, consists of
three sections, K, L, & M. Upon award, the contracting of-
ficer does not include Part IV in the resulting contract ‘but
retains it in the contract file. Award, however, often incor-
porates section K in the contract’ even though:not
physically attached.?* Thus, substantive requirements must
not be imposed in sections L&M and should not be in-
cluded in section K. :

-Section K is Representatlons, Certifications and Other
Statements of Offerors.' This is the third and final section
that the offeror must complete. Here the bidder will certify
its status (small business, woman owned, regular dealer,
corporation, parent company, not debarred, etc.), its man-
ner of performing (equal employment, Buy American, clean
air and water), and. how its bid was prepared (independent
price determination, contingent fee representation and
agreement). False certification are prosecutable as false
statements under 18 U.S.C. § 1001 (1982).%

Section L is the instructions, conditions and notices to
the offerors—essentially, how thé offeror should prepare
and format its offer. If it is an IFB, the section is usually
small—frequently containing just .the provisions of FAR
§ 14.201-6.. Negotiated procurements require much more
extensive instructions. The starting point is the provisions
set forth in FAR § 15.407. After that, section L. should ex-
plain how the offeror should submit its offer in a manner
conducive to evaluation. For example, in formal source se-
lection processes, the offeror might be requlred to submit
different volumes dealing with technical,’ management,
quality, and cost proposals. Section L should not contain

uFAR §§ 14201, 15. 406—4

matters not needed for evaluatlon or some other pre-award
purpose ¥ i ". “ i PR

- Remember. that substantlve requlrements must not be i lm-
posed in section L. ‘An offeror should not discover in

section L, for example, that a fire safety .or mobilization
plan is required. These should be listed in section C.

- As in section I, many of the provisions in section L may
be incorporated by reference, but others must be set out in
full; for example, the provision advising bidders of the
avallablllty of certain publlcatlons 2 In negotiated con-
tracts, section L must also contain FAR § 52-216-01 which
advises what type of contract the government expects to
award. That provision should be consistent with the format
in section B.

' ‘Section M is the eva]uatlon factors for award. In IFBs it
is normally very short because the evaluation criteria are
limited and specific. 2 Frequently the only provision will be
“Contract Award—Sealed Bidding,” although “Evalua-
tion of Bids for Multiple Awards,” 30 “Evaluation of
Options,”*! or “Progress Payments Not Included” % may
also be appropnate ‘

In negotiated procurements, even for firm ﬁxed pr1ce
contracts, the evaluation factors may be much more elabo-
rate.? Section M should state the evaluation factors and
their relative 1mportance 3 This section corresponds to sec-
tion L; for example, section M should not discuss how
quahty control will be evaluated if section L did not men-
tion it. H Lo o _

Technical exhibits follow. In service contracts, one typi-
cal exhibit is the Performance Requirement Summary
(PRS). The PRS is addressed in OFPP Pamphlet No. 4 and
its preparation is fully detailed in Chapters 3 and 4 of that
publication. A full explanatron of. the PRS is beyond the
scope of this article. ‘

The PRS should make it clear that it is not the govern-
ment’s sole remedy for poor performance. It is in addition
to other contracfual remedies such as those expressed in the
mspectlon of services and default clauses. Consequently, it
is not necessary for the PRS to list verbatim' every step of
every task. It sbhould, however, discuss how or if
reperformance of an unsatisfactory task will be handled,
i.e., will it be allowed and if so, will any deducttons be
made? o

Closely alhed to the PRS is the Quahty Assurance Sur-
veillance Plan also addressed in OFPP Pamphlet :No. 4.
The plan,-however, is. for mformatlon purposes only and is
not part of the cohtract :

N

BEAR § 14, 201—l(c) Negotrated contracts requmng a bﬂateral award document shall mcorporate sectlon K by’ reference m the srgned document FAR

§ 15.406-1(b). -
%See FAR § 522144;
YFAR §52.210-2.

28 See FAR §§ 14.407- l(a). 14, 201 3
I FAR § 52.214-10.

WFAR § 52.214-22.

N
p ¢

ILFAR § 52.217-5. See FAR § 17.208 for other possibly appropnate evaluatlon of optlon provnsrons

2 FAR §52.232-15.

$3The subject of evaluation factors can be mind-numbing. For a thorough drscussron, see Babm, Fedeml Source Selectwn Procedures in Competmve Negou-

ated Acquisitions, 23 A.F. L. Rev. 318 (1982-1983). o
4 FAR § 15.605(c).

S
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Another frequently used technical exhibit is a detailed
list of the government furnished property. This is especially
important in commercial activities contracts when -the
amount of GFP is substantial. If the contractor is required
to submit data, forms and other reports, then a contract da-
ta requirements list3 may also be an exhibit. 3

In contracts to which the UCF applies, the FAR requires v

that the order of precedence clause be used.3” That clause
states that any inconsistency shall be resolved by giving

precedence in the following order: the schedule (excluding -

the specifications), i.e.,, Part I except section C; representa-

tions and other instruction, ie., Part IV; contract clauses,

i.e., part II section I; other documents, exhibits and attach-
ments, i.e., part III, section J; the specifications, i.e., section

Construction Contracts

While construction contracts need not follow the UCF,
much of what has been discussed is equally applicable.

Construction contracts are governed by FAR Part 365;“

however, the corresponding DFAR and AFARS parts are
extremely important.

One difference is apparent. Construction contracts ex-
pected to equal or exceed $100,000 are required to have
pre-solicitation notices. * These forms describe the solicita-
tion in sufficient detail to stimulate the interest of the
greatest number of prospective bidders.

SF 1442 is the solicitation, offer and award form for con-
struction contracts. The form is self explanatory, but some
items need highlighting. Unlike other IFBs, construction
solicitations need only provide a “sufficient time for bid
preparation.”* Block 11 states when the contractor shall
begin and complete performance. It will frequently refer-
ence a required clause concerning commencement,
prosecution, and completion. ¥ Make sure the block and

-, clause agree. Block 13B concerns offer guarantees which

are governed by FAR § 28.101-1. Block 13D sets the mini-

. mum bid acceptance period. Blocks 14-20¢ constitute the

offer portion of the form. Block 17 is where the contractor
will submit its bid prices—the equivalent of section B in the
UCEF. If more space is needed, then a separate page is in-

" serted. Block 18 concerns performance and payment bonds

that are discussed at FAR §28.102

Because the UCF does not apply, construction solicita-
tions come in -all arrangements. Sometimes the SF 1442 is
first, and sometimes it is in the middle of the solicitation af-
ter the instructions to bidders. Whatever the order, the
solicitation will contain instructions to bidders or offerors
(similar to section L of the UCF); Representations and Cer-
tifications, (similar to UCF section K); General Provisions
(similar to UCF section I); Special Provisions (UCF section
H); Labor Standards Provisions;*' and Schedule of Draw-
ings and Technical Specifications (UCF section J). These
selections are similar but not identical to the UCF section
indicated. For example, the general provisions will normal-
ly contain clauses that in the UCF would be in section E,
such as the inspection of construction clause.*? Again, the
matrices are 1nd.15pensable

Care must be taken in rev1ewmg drawings. Certainly, the
lawyer will not know if the dimensions are correct or if they
accurately reflect the number of fire hydrants, but the draw-
ing notes must be reviewed to ensure they are consistent

“with the remainder of the contract.

Conclusion
No article can identify every possible problem one might
encounter in reviewing solicitations. This article has, how-
ever, provided the novice who is suddenly required to
review a solicitation with a format to guide him or her
through the document and facilitate his or her reference to
the FAR and its subordinate regulations.

35 Dep’t of Defense, Form No. 1423, Contract Data Requuemcnts Llst (1 June 1969)

36 See OFPP Pam. No. 4, para. 3-5; DFAR § 27.410-6.

37 FAR §§ 14.201-7(d), 15-406.3(b), The clauses are at FAR §§ 52 2l4—29 and 52. 215—33
3 FAR § 36.302. The notice is given on a SF 1417, Pre-Solicitation Notice (Construction Contract) (Apr 1985).

3 FAR § 36.303(a).
“OFAR §52.212-3.

*' FAR provisions for the labor standards involving constructlon have not yet been issued. See FAR subpa.rt 224.In the mtenm, the DAR claum may be

used. See DAR §§ 18-701 through 18-704.
“2FAR § 52.246-12. Coetoa
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“The Sixth Amendment guarantee of confrontation .
should not blind us to the reality that the question of the
admission of hearsay statements . . . in a criminal .
case, turns on due process considerations of fairness, relia-
bility, and trustworthiness.” !

There can be little doubt that, with the adoption of the
Federal Rules of Evidence in 1975 and the Military Rules
of Evidence in 1980, there has been a revolution in eviden-
tiary engineering at the trial and the appellate levels of both

federal and military courts. An especially fertile field for

revolutionary change has been in the area of hearsay evi-

dence and, in this regard, hearsay evidence admitted under

those rules? providing for the admissibility of unique hear-
say evidence not otherwise admissible under the traditional
hearsay rules.? The unfortunate circumstance of a rising
tide of criminal cases involving child victims has served as a
primary foundation for the introduction of unique hearsay
evidence. The continuing need for the introduction of this
evidence, coupled with a growing trend by both trial and
appellate courts to be receptive to its introduction, has in
turn made way for the introduction of unique hearsay evi-
dence in other types of criminal cases.* Ironically, while
the continuing growth of case law in this area indicates that

prosecutors have become skilled in meeting the:technical

! United States v. Medico, 557 F.2d 309, 314 n.4 (2nd Cir.), cert. denied, 434 U.S. 986 (1977).

2Fed. R. Evid. 803(24) and 804(b)(5) and Mil. R. Evid. 803(24) and 804(b)(5).

? Traditional hearsay rules include dymg declarations and declarations against penal interests, for exampie 7
4 United States v. Inadi, 106 S. Ct. 1121 (1986); United States v. Powell, 22 M.J. 141 (C.M.A. 1986).
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requirements exacted by the “new” rules of evidence, sever-
al recent opinions by the Court of Military Appeals® and
the Supreme Court® reveal that these successes may very
well be blinding prosecutors to an even more necessary un-
derstanding of the constitutional requisites of confrontation
embraced in the sixth amendment that coexist with these
rules. These cases offer a profitable pause in the growth of
evidentiary law surrounding hearsay evidence.

This article will take advantage of this “pause” to focus
briefly on the history of the sixth amendment as it relates to
the rudimentary rights of confrontation and how the Unit-
ed States Supreme Court has dealt with issues surrounding
hearsay evidence and the sixth amendment confrontation
clause. It will discuss the guidelines the Supreme Court has
established in this area and the effect these guidelines have
upon the admissibility of hearsay evidence as it has devel-
oped since the adoption of the Federal and Military Rules
of Evidence. This discussion will provide military prosecu-
tors with a vantage point for understanding the
constitutional underpinnings of hearsay evidence and a ba-
sis for introducing hearsay evidence at trial that satisfies
both the rules of evidence and the desires of the constltu-
tion in this important area.

Confrontation and Hearsay: The Development of a
Framework

Despite the sixth amendment’s requirement that-a de-
fendant in-a criminal prosecution “be confronted with the
witnesses against him,”” the Supreme Court has not found
it easy to determine to what extent this constitutional right
is applied to an accused where hearsay evidence has been
admitted as substantive evidence of the accused’s guilt in a
criminal proceeding. Indeed, in California v. Green,® Jus-
tice Harlan observed that all of the previous decisions of the
Court had “left ambiguous whether and to what extent the
Sixth Amendment ‘constitutionalize[d]’ the hearsay rule of
the common law.”? Justice Harlan also observed that a his-
torical review of the intent of the Framers of the

Constitution offered “very little insight into the scope of the

Sixth Amendment Confrontation Clause,” ' particularly
regarding its applicability to hearsay evidence. In his own
analysis, Justice Harlan viewed the confrontation clause as
a means to “constitutionalize a barrier against flagrant
abuses, trials by anonymous accusers, and absentee wit-

nesses”!! and found that the Framer’s intent, especially

with régard to hearsay evidence, *“‘anticipated it would be
supplemented, &s a matter of judge-made law, by prevailing
rules of evidence.” 2 Ultimately, according to Justice

Harlan, this meant that the confrontation clause was con-
fined to ‘an *“availability rule, one that requires the
production of & witness when he is available to testify.” »?
This view, according to Justice Harlan, was confirmed by
the Court’s precedents that had recognized the dying decla-
ration exception “which dispenses with any requirement of
cross-examination” 4 and the Court’s precedents which re-
fused to make an exception for prior recorded statements,
“‘taken subject to cross-examination by the accused, when
the witness is still available to testify.” 15 Inte;estingly, how-
ever, in Dutton v. Evans, !¢ a case decided six months after
Green, Justice Harlan amended his earlier views of the con-
frontation clause, concluding that:

If one were to translate the Confrontation Clause into
language in more common use today, it would read:

- “In all criminal prosecutions, the accused shall enjoy
the right to be present and to cross-examine the wit-
‘nesses against him.” Nothing in this language or in its
18th-century equivalent would connote a purpose to
control the scope of the rules of evidence. The lan-
guage is particularly ill-chosen if what was intended
was a prohibition on the use of any hearsay. !

Justice Harlan also changed his position regarding the issue
of availability of the declarant, observing that:

Nor am I now content with the position I took in con-
currence in California v. Green . . . that the
Confrontation Clause was designed to establish a pref-
erential rule, requiring the prosecutor to avoid the use
of hearsay where it is reasonably possible for him to do

- so—in other words, to produce available wit-
nesses. .. . . A rule requiring production of available
witnesses would significantly curtail development of
the law of evidence to eliminate the necessity for pro-
‘duction of declarants where production would be
unduly inconvenient and of small utlllty to a
defendant.'®

These disparate views of Justice Harlan are indicative of
the real problems the Supreme Court has encountered in as-
sessing the constitutionality of hearsay evidence and
actually characterize two rationales vanously pursued by
the Court in resolving issues arising in this regard: first,
that the confrontation clause was a rule of necessity requir-
ing that a declarant must be produced in court; or second,
that the confrontation clause was a rule of preference re-
quiring that a declaration be subject to cross-examination.
The early precedents of the Court set the standard for the
later development of these divergent themes.

5 United Stam v. Cokeley, 22 M.J. 225 (C.M.A. 1986); Umted States v. Cordero, 22 M.J. 216 (C MA. 1986)

S Lee v. Tlinois, 106 S. Ct. 2056 (1986).
7U.S. Const. amend. VI.

8399 U.S. 149 (1970).

%]d. at 174 (Harlan, J., concurring).
1074 at 175.

g at 179

12 1d.

Brd. at.182.

14 Id.

1514, at 182-83,

16400 U.S. 74 (1970).

17 1d. at 95 (Harlan, J., concurring).
1814, at 95-96.
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. In Mattox v. United States,'® the Court was faced with
determining whether the prior recarded. testimony. of two.
witnesses since deceased was properly admitted against the

accused at his second trial. The accused was charged with

murder. The prosecution -established. that at his first trial
the accused -was fully: availed of the opportunity to cross-:

examine the two witnesses, that their testimony had ‘been

properly transcribed, and that the witnesses had died since

the accused’s first trial. The trial court then permitted the
reading of the witnesses’ former testimony into evidence
and the accused was subsequently convicted. Before the Su-
preme Court, the accused argued that he had been denied
his sixth amendment right to confront the witnesses against
him. In assessing the accused’s complaint, the Court found
with respect to the confrontation clause that its ‘primary
object” was to prevent the use of “deposmon or ex parte af-
fidavits” from being used against the accused ‘in lieu of a
personal examination and cross- -examination of the wit-
ness.” 2 The Court also recogmzed ‘however, that this
requlrement was not without exception, stating that “gener-
al rules of law of this kind, however beneficent in their
operatlon and valuable to the accused, must occas1ona11y
give way to considerations of public pohcy and the necess1-
ties of the case.” ! i

Consequently, the'Court determined that the testimtmy
admitted was similar to dying’ declarations, which courts
had historically permitted into evidence because of the ne-
cessities of the case, the prevention of manifest injustice,
and the trustworthiness of such declarations. The Court
found that because the accused in Mattox once had the op-
portunity to confront the witnesses and subject them-to
cross-examination, the substance of the confrontation
clause at his second trial‘had been preserved 2

Five years later, however, in Motes .. Umted States, 2 the
Supreme Court held that it was error.to admit the former
testimony of a prosecution witness who testified and was
subject to cross-examination by the accused at a prelimi-
nary hearing. “The 'basis for this holding was that the
declarant’s tinavailability at-the accused’s trial was found to

be due to the government’s negligence in allowing him to

escape from custody and that, under these conditions, the

accused’s right to confrontation had been impermissibly de-
nied. The Court’s holding in this regard demonstrated a

departure from its view of the confrontatlon clause an-
nouneed in Mattox:  ~

We are. unwﬂhng to hold it to be consistent w1th con- :
stitutional requirement that an:accused shall -be
confronted with the witnesses against him, to permit
the deposition or statement of an absent witness (taken
at an examining trial) to be read at the final trial when

19156 U.S. 237 (1895).
014, at 242.

2114, at 243.

214, at 244.

23178 U.S. 458 (1900).
U4 at 474.

25 380 U.S. 400 (1965).
2 1d. at 402.

27 d. at 406-07.

2 1d. at 407.

29390 U.S. 719 (1968).

--it does not. appear that the witness was absent by the
- suggestion, connivance or procurement ; of the accused, -
. but does appear that his absence was due to the negh-
' gence of the prosecutlon We need not decrde more in
the present.case. L SN

The Court followed the Maitox ratlonale in Pointer V.
Texas. * In Pointer, the accused was convicted of robbery
At his trial, the prosecution was unable to produce the vic-
tim allegedly robbed by the accused. Instead, the
prosecution introduced evidence .to show that the victim
(Phillips) had moved to a different state and did not intend
to return. . The prosecution then offered into evidence Phil-
lips’ testimony given at a preliminary hearing in the
accused’s case. Although the accused objected to the intro-
duction of this former-testimony, the trial judge overruled
the objection '‘apparently in part because, as the judge
viewed it, [the accused] had been present at the preliminary
hearing .and therefore had ‘been ‘accorded the opportunity,
of cross examining the witnesses there against him.’ **%.
The Supreme Court found error. In doing so, the Court de-
termined that “a major reason underlying the constitutional
confrontation rule is to give a defendant charged with crime
an opportunity to cross-examine the witnesses against
him.”? In supplying its basis for finding that the prelimi-
nary examination testimony of.Phillips should not have
been admitted against the accused, the Court observed:

Because the transcript of Phillips’ statement offered
against petitioner at his.trial had not been taken at a .-
time and under circumstances affording petitioner -
through counsel an adequate opportunity to cross-
examine Phillips, its introduction in a federal court in.
. a criminal case against Pointer would have amounted -
to denial of the privilege of confrontation guaranteed :
by the Sixth Amendment. 2 A o

Thus, the Court again made clear that the primary object
of the sixth amendment was cross-examination and ampll-
fied this view by further holding that the opportunity' for
cross-examination had been foreclosed by the unavallabrhty
of eounsel at the accused’s prehmlnary heanng A

~. One leadmg case establlshmg unavailability as a constltu-
tlonal prerequisite to the admission of former testimony in
a criminal case is Barber v. Page.? .In Barber, the accused
was convicted of robbery primarily because of the former
testimony of an accomplice (Woods) who testified against
the accused at a preliminary hearing. At Barber’s trial, the
prosecution sought to introduce the transcript. of Woods’
testimony against Barber into evidence on-the basis that
Woods was not available because he was incarcerated in a
federal penitentiary in another state.. A]though Barber was

" represented by an attorney at the prellmmary hearmg,

[
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Woods had not been cross-examined by Barber’s attorney.
The Court’s analysis of:the accused’s confrontation rights
centered not on the issue of cross-examination, but on'the
issue of whether Woods ‘was: actually unavailable.”Even
though the trial court had determined under the applicable
state law that Woods was unavailable, *: the Supreme Court
determined  that, regardless of whether the showing of un-
availability was sufficient to meet state evidentiary
standards, it was insufficient to meet the requirements of
the confrontation clause.’! The witness was beyond the
subpoena power of the state and unable to return voluntari-
ly, but this was not a sufficient showing of constitutional
unavailability. The Court stated that “a witness is not ‘un-
available’ for purposes of the foregoing exception to the
confrontation requirement unless the prosecutorial authori-
ties have made a good faith effort to obtain his presence at
trial.” %2

In amplifying its position regarding the issue of avallabll-
lty, the Court dlscussed several methods’ that state
authorities’ could have used to obtain the presence of
Woods, mcludmg a writ of habeas corpus ‘ad testificundum,
and noted that “the possibility of a refusal is not the equlva-
lent of askmg and receiving a rebuff.” » :

In its quest to develop a workable ‘solution. for constitu-
tionalizing hearsay generally, the Supreme Court ably
developed these divergent rationales. Rather than adding
dimension to the confrontation clause in terms of common
law hearsay, however, these rationales were really definitive
only as to each case. Indeed, in recent years, the growing
body of hearsay law being developed, especially by lower
federal courts, has revealed at least three inherent difficul-
ties surrounding the Supreme Court’s analys1s of the
confrontation clause. First, the rationales developed by the
Supreme Court have provided only conclusions regardmg
the requisites of the confrontation clause rather instructive
dimension regarding its desirable goals. Second, because
both rationales have developed from a single hearsay excep-
tion, former testimony, they provide little direction as to
other hearsay exceptions. Finally, because the particular
testimony in each case was central to the conviction, nei-
ther rationale resolved issues of confrontation as they arose
where hearsay evidence was tangentlal to the accused’s con-
viction. In recent years, the Supreme Court has seemingly
recognized these problems and has struggled toward har-
monizing the rationales of unavailability and cross-
examination in an effort to produce general constitutional
guidelines surrounding confrontation within the context of
hearsay evidence.

014 at720.

M4, at 721.

214, at 724-25.

B1d. at 724

#1399 U.S. 149 (1970).

35Id. at 156 (citations omitted).
%14, at 157.

3714, at 158.

B4, at 162.

Confrontation and Hearsay: Toward A Solid Foundation?

In 1970, the Supreme Court consxdered in California v.
Green* the question whether a trial court had properly ad-
mitted a witness’ testimony rendered in a preliminary
hearing where the witness at trial testified that he could not
recall facts that he has previously testified to at the prelimi-

nary hearing. This was an interesting issue before the

Court, because the witness was available and could be
cross-examined- except for the fact that he evinced no
present knowledge of facts he had earlier testified to in the
preliminary hearing. This setting seemed to satisfy both ra-
tionales announced by the Court as to the application of the
confrontation.clause. In commenting on this unique situa-
tion, the Court observed: .

* While it may readily be conceded that hearsay rules
and the Confrontation Clause are generally designed to
protect similar values, it is quite a different thing to
suggest that the Confrontation Clause is nothing more
or less than a codification of the rules of hearsay and
“their exceptions as they existed historically at common’
law. Our decisions have never established such a con-
gruence; indeed, we have more than once found a
_wolation of confrontation values even though the state-
ments in issue were admitted under an arguably
recogmzed heatsay exception. . The converse is

_equally true: merely because ev1denc_e is admitted in vi-
_ olation of a long-established hearsay rule does not lead
" to the automatic conclusion that confrontation rights
“have been denied. 33

Then, notmg that “the partlcular vice that gave 1mpetus to
the confrontation claim was the practice of trying defend-
ant on ‘evidence’ which consisted solely of .ex parte
affidavits or depositions,”? the Court determined.that the
confrontation clause was not violated in Green because the
declarant was present in court and was subject to full and
effective cross-examination.?” In arriving at this holding,
and in recognition of the fact that it had developed different
paths in assessing the constitutionality. of hearsay evidence,
the Court also noted that it was not attempting to. "map out
a theory of the Confrontation Clause that would determme
the vahdlty of all such hearsay ‘exceptions’ permitting. the
introduction of an absent declarant’s statements.” % Even
so, for the first time, the Court did set forth certain goals it
deemed were established by the confrontation clause which
could be used to give constitutional dimension to hearsay
evidence. According to the Court, confrontation:

(1) insures that the witness will give his statements .
under oath—thus impressing him with the seriousness
of the matter and guarding against the lie by perjury;
(2) forces the witness to submit to cross-examination,
the “greatest legal engine ever invested for the discov-
ery of the truth”; (3) permits the jury that is to decide
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‘the defendant’s fate to observe the demeanor of.the -
witness in making his statement, thus aiding the j Jury
in assessing his credibility. *

Six months after the Green dec1sxon, the Court was again
asked to apply the confrontation clause to a question of the
admissibility of hearsay .evidence. In Dutton v.:Evans, * the
accused (Evans) was convicted of first degree murder of
three Georgia patrolmen. He allegedly acted with two ac-
complices, Williams and Truett.” At Evans’s trial, Truett,
who had been-given immunity in exchange for his testimo-
ny against- Williams ‘and Evans, testified in specific detail
concerning Evans’s involvement in the murders. Apparent-
ly to substantiate this testimony, another ‘witness, Shaw,
was called to testify against the accused. Shaw was a fellow
prisoner of Williams. Shaw testified that when Williams
was returned to his cell after his arratgmnent on the murder
charges, Shaw asked him: “How did you make out in
court?’ Williams allegedly responded: “If it hadn’t been
for that dirty son-of-a-bitch Alex Evans, we wouldn’t be in
this now.” 2 Over objection, the trial court admitted this
statement under the Georgia co-conspirator exception.* In
a plurality opinion,* the Court held that this statement did
not violate the accused’s right of confrontatxon Agam re-
viewing its own historical precedents in this area, the
Supreme Court observed that it was clear that “the mission
of the Confrontation Clause is to advance a practlcal con-
cern for the accuracy of the truth-determmmg process in
criminal trials by assuring that ‘the trier of fact [has] a sat-
isfactory basis for evaluating the truth of the prior
statement.’ 4 In assessing the confrontation issue sur-
rounding the admissibility of Shaw’s statement concerning
William's implicit identification of Evans as the perpetrator
of the murders, the Court ‘held -that the “mission” of the
confrontation clause had been met. The Court observed
that there was no dénial of the right of confrontation as to
the questlon of 1dent1fy ralsed by the Shaw ] testxmony
because: : | N

First, the statement contamed no. express ‘assertion’
‘about past fact, and consequently it carried on its face
a warning to the jury against giving the statement un-"
" due weight. Second, Williams’ personal know]edge of
. the identify and role of the other participants in the
" triple murder is abundantly established by Truett’s tes- -
timony and by Williams' prior conviction. . . Third,
the possibility that Williams* statement was founded
on faulty recollection is remote in the extreme. Fourth,
the c1rcumstances under which Williams made the

B 1d, at 158 (citations omxtted)

“400US. 74 (1970). o :
a7 ‘
254 ‘ ‘ '
1d. at 78.

" ‘statement were such as to give reason to suppose ‘that
;- “Williams "did :not misrepresent Evans’ involvement in .
.the crime. - . . His statement was spontaneous, and it

. was against his penal interest to make it.46. - .

The 'Court defined these assessments as “indicia of relia-
bility” 4" and found that they:had been “widely viewed as
determinative of whether:a statement may be placed before
the jury though there .is no confrontation. of the declar-
ant.”# It is interesting to note also that there were aspects
of Shaw’s testlmony that the Court did not find present that
aided the Court in approvmg its admissibility. For example,
the Court found that the testimony of Shaw did not involve
“crucial” or "devastatlng” evidence.¥ Further, the Court
found that the testimony did not involve *‘the use, or mis-
use, of a confession made in the coercive atmosphere of
official interrogation.” ¥- Nor did the Court find that the
testimony involved “use by the prosecution of a paper tran-
script . . . a joint trial . . . [or] . . . the wholesale denial of
cross-exammatlon 5t

Ten years after Green and Dutton, the Supreme Court at-
tempted to further clarify the confrontation clause by
constructing a two-part apphcatlon of the clause. In Ohio v.
Roberts, 22 the Court was faced with the issue of whether a
trial court had improperly admitted into evidence rebuttal
testimony in the form of former testimony. Roberts was
charged, among other things, with the forgery of a check in
the name of Bernard Isaacs. At a preliminary hearmg in the
accused’s case, the accused called as a defense witness the
Isaacs’s daughter, Anita. She testified that she had permit-
ted Roberts to-use her apartment for several days preceding
the date of the forgery offense. Anita refused to admit that
she had given Roberts permission to use either checks or
credit cards belonging to her parents, however. At Roberts’
trial, he testified that Anita had given him her parent’s
checkbook and credit cards with the understandmg that he
could use them. The prosecution intended to call Anita as a
rebuttal witness, but she failed to respond to five separate
subpoenas issued by the prosecution. As a consequence, the
prosecution sought and achieved admission of Anita’s testi-
mony at the preliminary hearing. In again reviewing the
history of its precedents regarding the confrontation clause,
the Court found that it had consistently attempted to ac-
commodate the competing interests between the accused’s
right to confront adverse witnesses with the considerations
of public policy and the necessities of the case first outlined
in Mattox v. United States. As a result of this expenence,
the Court stated that “a general approach to the problem is

4 Justice Stewart wrote the opinion, in which Chief Justice Burger and Justices Blackmun and White concurred. Justice Harlan filed a separatc concurrmg

opinion.

5 Dutton, 400 U.S. at 89 (citing Green, 399 U.S. at 161).
41d. at 83-89.

471d. at 89.

814

4914 at 87.

04,

Siid,

52448 U.S. 56 (1980).
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discernible.” 3 Accordmg to the Court, the confrontation
clause “operates in two separate ways to restrict the range
of admissible hearsay”:

'First, in conformance with the Framer’s preference for
‘face-to-face accusation, the Sixth Amendment estab-
lishes a rule of necessity. In the usual case (including

" cases where prior examination has occurred), the pros-
“ecution must either produce, or demonstrate the

" unavailability of," the declarant whose statement it

- wishes to use against the defendant. . . . The second
aspect operates once a witness is'shown to be unavaila-
"ble . . . [T]he Clause countenances only hearsay -
marked with such trustworthiness that ‘there is no ma-
terial departure from the reason of the general -
mle s 39 §§

In summarizing this analysis, seemingly»taking into con-
sideration that it had principally ignored the issue. of
“availability’” which had been highlighted in both Green
and Dutton, the Court observed that:

- [Wlhen a hearsay declarant is not present for cross-
examination at trial, the Confrontation Clause normal-
ly requires a showing that he is unavailable. Even then,
his statement is admissible only if it .bears ‘indicia of
reliability.” Reliability can be inferred without more in
a case where the evidence falls within a firmly rooted

. hearsay exception. In other cases, the evidence must be

- excluded, at least absent a showing of particularized

. guarantees of trustworthiness. % :

Using this analysis of the confrontation clause, the Court
assessed the accused’s claims that the introduction of
Anita’s preliminary testimony had deprived him of face-to-
face contact with her- at his trial, that the testunony itself
‘was not based upon effective cross-examination, that it was
inherently suspect because of Anita’s possible motivation to
~avoid prosecution or “parental reprobation,” 5 and that the
prosecutlon had failed “to lay a proper predicate for admis-
sion of the preliminary hearing transcript by its failure to
demonstrate that Anita Isaacs was not available to testify in
person at the trial.” * The Court found that Anita’s testi-
mony at the preliminary hearing had been adequately
challenged by the accused’s counsel (albeit a different coun-
sel than at his trial)* and, citing Green, that the transcript
of the preliminary hearing demonstrated sufficient “ ‘indicia
of reliability’ and afforded ‘the trier of fact a satisfactory ba-
sis for evaluating the truth of the prior statement.’*’ €
Noting that unavailability was the “basic litmus of [the]

331d. at 65.

4 Id.

55 Id. (emphasis added) (citations omitted).
6 Id. at 66 (emphasis added).

14 st 72.

81d. at 74.

¥ 4. at 71-72.

14 at 73,

S11d at 74.

14

63408 U.S. 204 (1972).

5106 S. Ct. 1121 (1986).

§5This rule is identical to Mil. R. Evid. 801(d)}(2)(E).
%6 Inadi, 106 S. Ct. at 1124,

Sixth Amendment,” ¢! the Court agreed that “the prosecu-
tion bears the burden of establishing this predicate.” ¢ In
this latter regard, the Court determined that this predicate
had been established by the prosecution as the result of its
attempts to subpoena Arita on five separate occasions, and
by its efforts in contactmg Anita’s parents in an attempt to
enlist their help in obtaining either her whereabouts or her
presence at trial. According to the Court, these efforts were
sufficient to satisfy the “good faith effort” test it had estab-
lished regardlng the issue of unavailability announced in its
decisions in Barber v. Page and Mancusi v. Stubbs. 6

Confrontation and Hearsay: Apphcatlon of the -
. “Blueprint”

The Supreme Court has had the opportunity to apply the
Roberts analysis in two recent cases. In United States v.
Inadi,® the accused was convicted of conspiring to manu-
facture and distribute methamphetamine and other related
offenses. At his trial, evidence of five telephone conversa-
tions between the accused and various participants alleged
to have conspired with the accused and which had been
lawfully intercepted and recorded were admitted into evi-
dence and played for the jury. The trial court admitted the
statements pursuant to Fed. R. Evid. 801(d)(2)(E),* find-
ing that they were made by conspirators during the course
of and in furtherance of the conspiracy. The accused object-
ed to the admissibility of the tape recordings on the
grounds that the statements did not satisfy Rule
801(d)(2)(E) and because there was no showing that the de-
clarants were unavailable. The accused contended that at
least one of the co-conspirator declarants (Lazaro) should
be made available. Eventually, the co-conspirators’ state-
ments were admitted on the condition that the prosecution
produce Lazaro. The prosecution subpoenaed Lazaro, but
he failed to appear, claiming “car trouble.” % After the ac-
cused renewed the motion to exclude the tape recordings,
the trial court overruled the objection, noting that two of
the other four co-conspirators had testified and that a third
co-conspirator (Levan) was unavailable because he had as-
serted his fifth amendment privilege. In assessing whether
the issue of the unavailability of Lazaro had any impact up-
on the question of the admissibility of the tape recorded
conversations, the Supreme Court was faced with applying
its previously developed Roberts analysis. Indeed, the Court
granted certiorari in the Inadi case specifically to “resolve
the question whether the Confrontation Clause requires a
showing of unavailability as a condition to admission of the
out-of-court statements of a nontestifying co-conspirator,
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,when those statements otherwise satisfy the reqmrements of
Federal Rule of Ev1dence 801(d)(2)(E) » 6 |

At the mceptmn pf ltS holdmg, the Court spec1ﬁca11y not-
ed that Roberts had been mterpreted by the lower appellate
court as setting forth a ** ‘clear constitutional rule’ ” ® man-
datmg unavailability- “*before any hearsay can be
admitted. ® Responding to this view of Roberts, the Su-
preme Court revived its pasition, previously taken in Green,

that it had not “sought to ‘map out a theory of the Con- .

frontation Clause that would determine the validity of all

. hearsay ‘‘exceptions”,’”’’° and determined that
“Roberts . . . does not stand for such a wholesale revision
of the law of evidence, nor does it support such a broad in-
terpretation of the Confrontatjon Clause.” ™

Instead, the Court found that the Roberts unavailability
analysis’ only applxed to pnor testimony and that Roberts
“could not fairly be read to stand for the radical proposi-
tion that no out-court-statement can be introduced by the
government ‘without a showing that the declarant is un-
available.” ? In contrasting the nature of prior testimony
with that of statements of co-conspirators, the Court noted
that where a witness has once testified before trial and is
again available to testify, the Confrontation Clause operates
to favor “‘the better evidence” which is obtained by present-
ing to the trier of fact “live testimony, with full cross-
examination and the opportunity to view the demeanor of
the declarant.”” According to the Court, “there is little
justification for- relying on the weaker version”;™ in other
words, the prior testimony. The Court found, however, that
these principles do not apply to statements of co-conspira-
tors because “such statements provide evidence of the
conspiracy’s context that cannot be replicated, even if the
declarant testnﬁes to the same matters in court. n o

It is interesting to note that the rehablhty of the co-con-
spirators statements was not at issue,’® and the Court did
not assess whether the taped conversations of the co-con-
spirators bore “adequate ‘indicia of reliability’ ” as either a
“firmly rooted hearsay exception”” or because the prose-
cutlon had otherwise established “partlculanzed guarantees

67 Id ' , ‘

814 at 1125.

© Id.

70 1d.

npd.

721d. at 1126.

Bd.

T1d

7 Id,

76 Id. at 1124 n.3.

77 Ohio v. Roberts, 448 U.S. 56,66 (1980).
"

™ Inadi, 106 S. Ct. at 1129.
80106 S, Ct. 2056 (1986).

of trustworthiness.” ”® Instead, relying on its previous hold-
ing in Dutton v. Evans, the Court merely aﬂirmed the
validity of the co-conspirator exception. ”

Most recently, in Lee v. Illinois, ® the Court reversed and
remanded a murder conviction where it appeared that the
accused’s conviction had resulted from the prosecution’s
use of a non-testifying coaccused’s confession. The accused
was tried jointly with her boyfriend, Edwin Thomas, for the
murders of her aunt and a close friend of the accused’s
aunt. The trial was held before a judge without a jury. The
accused and Thomas chose not to testify. The trial judge
agreed to consider the evidence separately as to each ac-
cused. During argument on the findings, however, the
prosecution referred to Thomas’s confession which, contra-
ry to Lee’s confession, pointed to certain facts which
indicated that both Lee and Thomas planned to commit the
charged murders. In rejecting Lee’s assertion that she either
acted in self-defense or under intense passion with regard to
the murder charges, the trial judge accepted certain state-
ments in Thomas’s confession that directly disputed these
assertions. On appeal, the state appeals court conceded that
the trial court had considered Thomas’s confession in find-
ing Lee guilty but held that “since the defendant’s
confessions were ‘interlocking’ they did not fall within the
rule of Bruton v. United States.”®! (

Before the Supreme Court, the State of Illinois, relying
on Roberts, argued that Lee’s sixth amendment rights had
not been violated because “Thomas was unavailable and his
statement was ‘reliable’ enough to warrant its untested ad-
mission into evidence.”®? The Supreme Court held that it
was not necessary to address the question of Thomas’s
availability because “Thomas’s statement, as a confession of
an accomplice, was presumptively unreliable and . . . did
not bear independent ‘indicia of reliability’ to overcome
that presumption.”* In discussing the lack of reliability of
Thomas's confession, the Supreme Court first returned to
its holding in California v. Green and reaffirmed the “mech-
anisms of confrontation and cross-examination” % it had
ascribed to the confrontation clause in that case. The Court
found that the “truthfinding function of the Confrontation
Clause is uniquely threatened when an accomplice’s confes-
sion is sought to be introduced against a criminal defendant

8114, at 2061. In Bruton v. United States, 391 U.S. 123 (1968), the Supreme Court held that in a joint trial, the admission of a codefendant’s extrajudlcml
statement that inculpated the other defendant violated the defendant’s sixth amendment right to confront witnesses against him when the declarant chose

not to testify.

82106 S. Ct. at 2061.
B rd.

B4 1d. at 2062.

30 DECEMBER 1986 THE ARMY LAWYER « DA PAM 27-50-168




without the benefit of cross-examination.” 3 Secondly, the
Court demonstrated through a brief discussion of its related
opinions on the issue of reliability of accomplice confessions
that it had uniformly determined that such confessions

were “presumptively unreliable.” * Finally, the Court di- -

rectly applied the second part of the Roberts two-part test
in responding to the state’s argument in holding that
Thomas’s confession neither fell within a “firmly rooted
hearsay exception’” nor was supported by a *showing of
particularized guarantees of trustworthiness.” #? The Court
found that the presumptions of unreliability of Thomas’s
confession were supported rather than rebutted because of
the circumstances under which it was obtained. This was
because the evidence showed .that “Thomas not only had a
theoretical motive to distort the facts to Lee’s detriment,
but that he was actively considering the possibility of be-
coming her adversary.”® The Court also found, contrary
to the assertions by-the state, that the confessions of Lee
and Thomas were:not interlocking, because there was'a
agreement at vital points in the two confessions. According-
ly, this was further evidence demonstrating a lack of
reliability of Thomas’s confession. In this regard, the Court
held that *“‘when the discrepancies between the statements
are not insignificant, the codefendant’s confessions may not
be admitted.” * Consequently, the Court stated that “[w]e
are not convinced that there exist sufficient ‘indicia of relia-
bility,” flowing from either the circumstances surrounding
the confession or the ‘interlocking’ character of the confes-
sions, to overcome the weighty presumption against the
admission of such uncross-examined evidence.” ® .

It is questionable whether the Court has determined to
limit the rationale of “unavailability” established in Roberts
as a threshold test in determining whether hearsay evidence
satisfies the confrontation clause to former testimony.® As
a result of its holding in Inadi, this seemed to be the case. It
may also be argued, however, that because both the majori-
ty and the dissent in Lee assumed that the unavailability
prong of Roberts applied to the analysis of the constitution-
ality of the accused’s conviction, the Roberts two-part
rationale st1]1 bears some vitality. ‘

Confrontation and the Hearsay Rules' Reworking the 3
“Blueprint”

There is no quesnon that the Roberts rationale, especially
with regard to the issue of availability, appears to conflict

14

B6 Id

87 Id.

8 1d. at 2064.

89 Id. at 2065.

%0 Id. (emphasis added).

with Federal and Military Rule of Evidence 8032 and their
respective twenty-four exceptions. This is so because, as is
inferred by Federal and Military Rule of Evidence 803,
none of the exceptions identified under these respective
rules depend upon the availability of the declarant.” A di-
rect constitutional collision is avoided by the introductory
wording of Fed. R. Evid. 803, which like Mil. R. Evid. 803
does not state that ev1dence satisfying an exception is ad-
missible, but that it is “not excluded by the hearsay rule.”*
Furthermore, s the hearsay rules outlined under both Fed-
eral Military Rule 804 require a showing of unavailability
of the declarant, there would appear to be no facial conflict
with the Roberts rationale as to unavailability.* Even so,
the issue of whether ‘the prosecution has fully established,
consistent with the requirements of the Supreme Court’s
Barber-Mancusi line of cases, that the declarant is unavaila-
ble despite “‘good faith” efforts to secure his or her presence
at trial has been a matter of continuing concern of the ap-
pellate .courts. - Interestingly, however, even after ‘the
Supreme Court’s decision in Roberts, both federal and mili-
tary appellate courts, contrary to the implications contamed
in Inadi, have refrained from construing the Roberts’ two-
part rationale as a rigid test for admitting hearsay evidence.
Instead, these appellate courts have regularly construed
Roberts as part of, rather than an exception to, the continu-
um of case law developed by the Supreme Court. This more
“fiexible” approach concerning the Roberts two-part ration-
ale probably stems from the vantage points achieved by the
appellate courts in being exposed to a broader range of
hearsay evidence and in developing a necessary practical
balance between hearsay law and the Constitution that
would allow growth in the law of hearsay as well as certain-
ty and regularity in the standards for the admission of
hearsay evidence. Much of this exposure and development
in federal appellate courts preceded Roberts, providing both
for the resolution of the constitutional issues and for the
subsequent .flexible application of the Roberts two-part ra-
tionale. A classic example and model approach towards
ameliorating the issues of the confrontation clause and
hearsay evidence under the “rules” prior to Roberts is seen
in United States v. Medico. :

In Medico, the accused was conv1cted of bank robbery
One facet of the evidence that led to his conviction was the
testunony of William Carmody, an employee of the bank at
the time it was robbed. He testified that about five minutes

9! 1t should be noted that both Fed. R. Evid. and Mil. R. Evid. 804(b)(1), the “former testimony” exception, require that the declarant be unavailable.
%2 The text and outlined exceptions of Fed. R. Evid. 803 are identical to Mil. R. Evid. 803. :

93 Both Rules provide that its exceptions to the hearsay rule are not excludable “‘even though the declarant is available as a witness.”

%4 The Advisory Committee’s note to article VIII of the Federal Rules of Evidence states:

In recognition of the separateness of the confrontation clause and the hearsay rule, and to avoid inviting collisions between them or between the hearsay
rule and other exclusionary principles, the exceptions set forth in Rules 803 and 804 are stated in terms of cxempnon from the general exclusionary

mandate of the hearsay rule, rather than in positive terms of admissibility.

Fed. R. Evid. art. VIII, advisory committee note.

93 Both Fed. R. Evid. 804 and Mil. R. Evid. 804 contain separate provisions for the affirmative establishment of unavailability.

96 See, e.g., United States v. Crockett, 21 M.J. 423 (C.M.A. 1986).
97557 F.2d 309 (2nd Cir. 1977).
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after two men entered the bank, robbed it,'and fled, he was
locking the door when a customer began knocking on the
door. ‘According to Carmody, the customer (whose name
was ‘not known to Carmody) began to relay information
through the door from another man who was sitting outside
in'a car. The information relayed to Carmody was the
description and license number of the getaway car. At the
trial, neither the bank customer nor. the other man was
present. The description of the car provided to Carmody,
which he wrote down, was introduced into evidence along
with testimony from another witness who testified that the
license number and description of the gar matched a car he
had seen the accused drive. The trial court permitted the in-
troduction of this evidence under Fed. R. Evid. 804(b)(5).*
On appeal, the accused maintained that the admission of
the evidence was in violation of his sixth amendment right
to confrontation. The court of appeals disagreed. The court
noted first, that “the government had made serious efforts
tolocate the two witnesses so that they could testify in per-
son,”% and second, that, but for the failure to identify the
bystander ‘'who had first communicated the information,
“the testimony [met] all the specific requirements as a
present sense impression under Rule 803(1) under which a
hearsay statement will not be excluded even though the de-
clarant is available.” '® Additionally, the court found, in
construing “the legislative purposes which the residual ex-
ception was designed to achieve,” '! that the evidence was
clearly brought within the ambit of Rule 804(b)(5) because

it contained several factors that contributed to the reliabili-

ty of Carmody’s testimony: the information was
communicated by percipient witnesses; the time frame for
the transfer of information was brief; the likelihood of inac-
curacy. was small; and the possibility of speculation or
fabrication was not present. 12 Thus, the Court, without la-
beling its approach or forecasting its analysis as‘a
“rationale” for establishing constitutional compliance for
hearsay evidence, had accomplished what was envisioned
by the Supreme Court in Roberts as a preferred approach in
establishing the constitutional limits of hearsay evidence.

Federal cases subsequent to Roberts continue to reflect a
similar careful, yet flexible, approach in assessing the con-
stitutional implications of hearsay evidence. An example of
this approach is seen in United States v. Simmons. ' '

- In‘Simmons, the accused was convicted on two counts of
possessing firearms after being previously convicted of a fel-
ony in violation of a federal statute which prohibited a
convicted felon from receiving, possessing, or transporting
in commerce or affecting commerce any firearm. !* At trial,
the prosecution introduced two Bureau of Alcohol, Tobac-
co, and Firearms (ATF) trace forms in order to prove. the
interstate commerce requirement of the offenses. The infor-
mation on these forms showed that the firearms which the .
accused had allegedly sold to a state sporting goods store
were manufactured outside of the state and had been
shipped to the state in which the accused resided. At trial
and on appeal the accused asserted that the forms violated
the hearsay rule and that he had been denied his sixth
amendment right to confront the witnesses against him.
The Court of Appeals for the Fourth Circuit disagreed. The
court found that although the ATF forms were not admissi-
ble under the public records exception to the hearsay rule
(Fed. R. Evid. 803(6)) because the forms were neither made
for nor kept in the regular course of business, they were ad-
missible under Rule 803(24) because they were more
probative than any other evidence that could be reasonably
procured as “it was not reasonable to require the govern-
ment to bring in the record custodians from different parts
of the country to prove this simple fact,” and there was “no
reason for the manufacturers of these weapons to falsify the
entries on the routine ATF forms.” '% The court concluded
that the forms thus had “circumstantial guarantees of trust-
worthiness, equivalent to other hearsay exceptions under
Rule 803.” 1% In.directing its consideration to the accused’s
claim that he had been denied his sixth amendment right to
confrontation, the Court fully examined the Roberts two-
part rationale. Recognizing that the confrontation clause
“normally requires a showing of unavailability and a show-
ing that the statement bears ‘indicia of reliability,’ ' the
court did not deem the Roberts opinion to be conclusive as
to the type of evidence represented by the ATF forms. In-
deed, after analyzing other Supreme Court opinions,
including Mattox, Green, and Dutton, the court concluded
that “[t]he policy interest in minimizing expense and delay,
to which the trial court alluded below when it admitted the
ATF forms must be balanced against the utility of the Con-
frontation Clause to the defendant.” ' \

The court found that this ‘“‘policy interest” analysis
stemmed from the Durton decision because there the Su-
preme Court had ‘‘found that the utility of trial

98 Both Federal and Military Rule of Evidence 804(b)(5) require pretrial notice to the defense and provide that:

A statement not specifically covered by any of the [preceding exceptions underlying 804] but having equivalent circumstantial guarantees of trustworthi- .
ness, [is no excluded by the hearsay rule if the declarant is unavailable as a witness] if the court determines that (A) the statement is offered as evidence
of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure
through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into

evidence.
[Emphasis added.]
99 Medico, 557 F.2d at 315.
100 rg.

101 14 See S. Rep. No. 1277, 93d Cong., 2d Sess. 19, reprinted in 1974 U.S. Code Cong. & Admin. News 7065-66.

102 pedico, 557 F.2d at 315-16.
103773 F.2d 1455 (4th Cir. 1985).

104 18 U.S.C. App. § 1202(2)(1) (1982).
105 Simmons, 773 F.2d at 1459.

106 Iq, =

107 Id.

108 14, at 1460.
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confrontation was so remote that it did not require the
'prosecution to produce a seemingly available witness.” 1%
Furthermore, the court found. that “the simple, factual
statements presented on the forms, particularly when con-
sidered in light of the legal requirement for manufacturers

~ to maintain firearms records, exhibit an exceptionally high

~ degree of reliability.” 110 According to the court, this fact,
coupled with the testimony of an ATF agent who described
the procedures whereby he obtained the information on the
forms, met ‘‘the ‘indicia of reliability’ prong [of
Roberts).” 111,

Although the military cases in this regard are of post-
Roberts vintage, as the result of the adoption of the military
rules in 1980, have applied the Roberts two-part rationale in
a similarly careful and flexible fashion. United States v.
Hines'?? is a representative example.

In Hines, the accused was charged with committing vari-
ous indecent, lewd and lascivious acts with, and sodomlzmg
his dependent stepdaughters. At the accused’s trial, the vic-
tims and their mother were called to testify against the
accused. Although they were sworn, they refused to testify
other than to state their respective reasons for not testify-
ing. The accused’s wife refused to testify because it was “in
the best interests of my husband and family.” !** One of the
victims refused to testify because she loved her father and
wanted him “to stay in the house.” 14 As a result, the pros-
ecution offered into evidence prior sworn statements by the
witnesses that directly implicated the accused in'the
charged offenses. After the trial judge heard evidence that
established the circumstances surrounding the making of
the earlier sworn statements made by each of the witnesses,

“he- admitted them into evidence pursuant to Mil. R. Evid.
804(b)(5). ‘After a sweeping analysis of Supreme Court
opinions predating the Federal counterpart to Rule
804(b)(5), the Roberts opinion, the legislative underpinnings
of the Fed. R. Evid. 804(b)(5), and federal case law con-
struing that rule, the Air Force Court of Mllltary Review
concluded that the trial judge had not erred in admitting
the prior sworn statements of the victims and the accused’s
wife into evidence. Rather than viewing Roberts as an im-
pediment to this holding, the Air Force court determined
that Roberts actually dispelled the undermining effect that
Dutton seemed to have on the admissibility of hearsay evi-
dence under Fed. R. Evid. 804(b)(5). The Air Force court
observed that

109 14, See Dutton, 400 U.S. at 88-89.
110 Id.
(1§} Id.
12 1g M.J. 729 (A.F.CM.R. 1984).
314, at 742.
4 Id-
US 14, at 735. (citations omitted).
N6 14 at 741-43.
- 11732 M.J. 722 (A.C.M.R. 1986).
181 at 723.
119 Id.
lZOId‘
121 Id
12214 at 725.
123 Id

. [Tihe elucidation of Dutton, provided by the Supreme
. ‘Court in Roberts, knocked the underpinnings out from
under the restrictive interpretation these [federal cir-
+cuit] courts had attempted to impose on the residual
hearsay exception. Soon, all the circuits with the ex-
ception of the 2nd, 6th, and D.C,, citingfthe incisive
pre-Roberts decision of the 4th Circuit in United States
v. West [574 F.2d 1131, 1137-38 (4th Cir. 1978)] rec-
. ognized the coextensive nature of the term “equivalent
- circumstantial guarantees of trustworthiness” from
Fed. R. Evid. 804(b)(5) with the term “indicia of relia-
'blllty" standard set by the Supreme Court for‘
'comphance by the Confrontation Clause s

Accordingly, the Air Force court, notmg the obvtous fact
that the witnesses were not available for cross-examination,
determined, nevertheless, that there were eleven-separate !16
“circumstantial guarantees of trustworthiness” of the. prior

‘sworn statements that established their admissibility both

under Mil. R. Evid. 804(b)(5) and the Constitution.

In United States v. Quick, ' the Army Court of Military
Review was compelled to make a similar assessment of the
constitutional implications of the confrontation clause con-
cerning residual hearsay introduced pursuant to Rule
803(24) In Quick, the accused was charged with commit-
ting lewd and lascivious acts and taking indecent liberties
with his three-year-old daughter. The evidence introduced

against the accused included out-of-court statements made

by the accused’s daughter to her babysitter. These state-
ments' evolved when the daughter complained that her
“bottom hurt.” 1'® After the babysitter queried the ac-
cused’s. daughter whether “she had gotten sand inside her
clothing or had rubbed it against her riding toys,” " the
daughter responded that neither of these things had hap-
pened; rather, that “My Daddy does.” 12 When further
questioned by the babysitter as to what she meant, the
daughter stated, “He rubs my bottom.” 12! Further ques-
tioning by the babysitter resulted in the accused’s daughter
stating that her father used his fingers and that her mother
did not know about these things because her father had in-

structed her not to tell anyone about it.!22 At trial, the

accused objected to the admission of these statements The
prosecution, noting that the daughter was present and
could be called as a witness, maintained that calling the

daughter as a witness would be futile because she “would

[be] unexpressive and inarticulate.” 2* The accused’s de-
fense counsel also apparently agreed as he declined an
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opportunity to have the daughter brought to the court and
be subjected to cross-examination. ! Even so, the prosecu-
tion argued that the statements made by the daughter to
her babysitter “bore sufficient indications of trustworthiness
to ‘be admissible under Military Rule of Evidence
802(24).” 125 :Both the trial judge and the Army Court of
Military Rewew ‘agreed.

“The Army court recogmzed that assessmg the admissibil-

ity of the daughter’s statements required a two- foldA

analysis: an analysis of the admissibility of the evidence in
terms of the specific héarsay exception believed to provide a
basis for its admissibility; and a determination whether the
absence of the declarant from the courtroom “raise[d] the
issue of denial of confrontation.” 126 After determining that
a number of factors underlying the making of the state-
ments established an *“‘indicia of reliability’’ sufficient to
satisfy ‘the requirements of Mil. R. Evid. ‘803(24),'" the
Army court moved to an analysis of the confrontation is-
sue. At the outset, the Army court noted that the accused
had been given an opportunity to cross-examine the ac-
cused’s daughter, and citing the Supreme Court’s recent
decision in Delaware v. Fensterer, 2% observed that for con-
frontation purposes ‘it is important that the accused has
* ‘an opportunity for effective ¢ross-examination, not cross-
examination that is effective in whatever way, and to
whatever extent, the defense might wish.” ” 12 Going fur-
ther in its analysis, taking into consideration the
constitutional parameters of confrontation outlined in the
‘Roberts two-part rationale, the Army court held that
“under the circumstances the government was not requlred
to show availability.” 1 Consistent with the manner in
which other appellate courts have applied Roberts, the
Army court applied Roberts in a flexible fashion. Noting
that the Supreme Court had established a rule of “necessi-
ty” requiring the prosecution to ordinarily either produce
or demonstrate the unavailability of a declarant, the Army
court also observed that “demonstration of unavailability is
not always requ1red »131 Indeed, the Army court noted that
the Roberts ‘two-part rationale was built, in part, on the Su-
preme Court’s prior holding in Dutton which had
recogmzed that  ‘the utility of trial confrontation [can] be
so remote’ that ‘the government need not be required to
produce even a seemingly available witness.” 12 According
to the Army court, “[t]his principle . [was] . signifi-
¢antly developed by the [Supreme] Court in 1ts recent
decision in United States v. Inadi.”'» Flndmg that the Su-
preme Court in Inadi had determined that statements of co-
conspirators derive their evidential value from the context

124 d

12514 at 723.

12613 at 724.

127 Id.

128 106 S, Ct. 292 (1985).

129 Ouick, 22 M.J. at 725.

130 g4,

131 Id.

132 Id.

133 14, at 727 (emphasis added)
134 Id

13522 M.J. 225 (C.M.A. 1986).
136 Uniform Code of Military Justice art. 32, 10 U.S.C. § 832 (1982).
137 Cokeley, 22 M.J. at 226.

e

in which they are made as opposed to their exposure to
cross-examination at trial, the Army court determined that

‘the statements of the accused’s daughter achieved the same

trustworthy value. In summanzmg these v1ews, the Army
court observed that

[A]ny testimony by [the accused’s daughter] from the

" witness stand would likely have been inferior in evi-
dentiary quality to her out-of-court statements since,
first, the lapse of time would have affected her memory
and, second, her motives for recounting accurate facts
would be wholly dissimilar. Under these circum-
stances, it would make little sense to require the .

~ government to produce [the accused’s daughter], since
the utility of confrontation would have been .
negligible. 1

Despite the relative ease with whlch these appellate
courts have dealt with the Roberts two-part rationale, two
recent opinions of the Court of M:htary Appeals seem to
just:fy the Supreme Court’s alarm in Inadi regardmg the

extent to which Roberts may be apphed

- In United States v. Cokeley, ' the aocused was charged
with the attempted rape of Mrs. Kathleen Grace, the de-
pendent wife of a soldier. Shortly after the offense was
reported, the prosecution, anticipating that Mrs. Grace
would be leaving the area due to her husband’s pending dis-
charge from the Army, requested and was granted the
opportunity to depose Mrs. Grace. Although the accused
waived his right to be present at the deposition, his ap-
pointed defense counsel was present and cross-examined
her. The deposition was videotaped. She was not present at
trial because she was unable to travel due to her pregnancy,
although the prosecution had subpoenaed her. Accordingly,
the prosecution sought to introduce the deposed testimony
of Mrs. Grace. The defense objected and requested a con-
tinuance of the trial. The request for continuance was

reluctantly granted by the trial judge. Nearly one month

later, the trial again commenced. Again Mrs. Grace was
not present because she was medically unable to travel as
she was recovering from an infection resulting from a Cae-
sarean section performed on her between the original trial
date and the commencement of the trial. Again, the defense
requested a continuance, maintaining that Mrs. Grace’s in-
court testimony was crucial, reiterating its previous posmon
that cross-examination of Mrs. Grace was necessary °
light of information that had developed at the Article 32 '3°
. investigation.” 137 The trial judge denied the request
for continuance and ruled that Mrs. Grace was unavailable
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to testify. The videotaped deposition was then admitted into

evidence and played to the members of the court. In view-
ing this decision through the requirements of the
confrontation clause, as interpreted by the Supreme Court
in Barber, Roberts, and Inadi, the Court of Military Ap-

peals held that ‘the military judge had abused his discretion

in denying the accused’s request for & contlnuance 'In ana-

lyzing Mrs. Grace’s potentlal testimony, the Court of
Military Appeals found that it was neither merely cumula-
tive nor of a minor nature but was “absolutely necessary to
prove that a crime had been committed and to describe the
assailant.” 138 The importance of Mrs. Grace’s testimony
therefore heightened the issue of her unavailability at trial.
Using the general test of vnavailability outlined in Roberts
and specifically defined in Mil. R. Evid. 804(5.)(4),139 the
court concluded that

The military judge must carefully weigh all the facts
and circumstances of the case, keeping in mind the
* preference for live testimony. Factors to be considered
include the importance of the testimony, the amount of
delay necessary to obtain the in-court testimony, the
trustworthiness of the alternative to live testimony, the
nature and extent of earlier cross-examination, the
prompt administration of justice, and any special cir-
cumstances militating for or against delay, 0

The Court of Military Appeals held that the trial judge had

erred because he seemingly “shifted the burden to the de-:

fense to demonstrate that the witness was unavailable to
testify in court and that her presence was necessary.” 4!
According to the court, it was the government “who has
the burden of demonstrating that a witness is unavailable
when it seeks to introduce former testimony or a deposi-
tion.” 42 The court also found that the trial judge “may
have been laboring under the misconception that the wit-
ness was unavailable, at least in part, due to her aversion to
appearing as a witness.” > The court seemingly went be-
yond Mancusi and extended the good faith requirements of
the government to produce witnesses who fail to appear at

urt. “[A) military judge is not powerless to compel the
attendance of a reluctant civilian witness. Even if the wit-
ness will not voluntarily attend pursuant to the issuance of
a subpoena, a warrant of attachment can be served. *

The prosecution burden for demonstrating unavailability
of a witness was similarly stressed and, again, seemingly ex-
panded by the Court of Military Appeals in United States v.
Cordero. ' In Cordero, the accused was charged with the
murder of his infant son. The accused’s son, prior to his

138 14, at 229.

e
/, ;‘ ‘

death, was the victim of extensive physical child abuse by
his stepmother. On the same day that Mrs. Cordero had
been convicted in federal district court of committing “cru-
el and inhuman corporal punishment and injury” ' upon
the boy, the latter’s death by accidental drowning was re-.
ported. Based upon observations of the body, investigators.
suspected that his death was not accidental. Mrs. Cordero
was unmedzately suspected of murder Accordmgly, the ac-
cused, who was not under suspicion, was interviewed as a
witness. His initial account of his son’s death was deemed
mplausxble by investigating officials, however. Afier subse-
quent inquiry, the accused implicated Mrs. Cordero in his
son’s death. Mrs. Cordero was then confronted w1th her
husband’s statement. In return, she maintained that the ac-
cused may have been respons1ble for his son’s déath. After
repeated quest:omng, Mrs. Cordero remained firm in her
account of the death. The accused was subsequently ad-
vised that he was a suspect and apprised of his wife’s
account of the details of the son’s death. He rendered a self-
incriminating statement At trial, Mrs. Cordero was un-
available. The evidence showed that Mrs. Cordero was a
German citizen and had returned to Germany following the
initial investigation of the ‘case. Although the prosecution
had attempted to contact Mrs. Cordero in Germany, the at-
tempts were unsuccessful. It also appeared, however, that
the prosecution had been informed by Mrs. Cordero’s civil-
ian public defender that she would return to testify if the
government would pay the cost of her transportation and
grant her immunity. Even'so, at a preliminary hearing set
to_consider the admissibility of Mrs. Cordero’s pretrial
statement, the trial judge ruled that the statement was ad-
missible pursuant to Mil. R. Evid. 803(24), and that even.
though Mrs. Cordero was unavailable pursuant to Mil. R..
Evid. 804(a)(5),!#" her sworn statement would have been
admissible even if she would have been available.'*®* The
Court. of ‘Military Appeals summarily dispensed with this
latter ruling, holding that it was error especially taking into
consideration the various requirements of Mil. R. Evid
801(d)(1) and 804(b)(1). The court held in this regard, that:

Cons1dermg the spirit of these provisions, it is hard to
conceive that the drafters of the Military Rules of Evi-
dence contemplated that an extrajudicial statement like *
[Mrs. Cordero’s] could be admitted under Mil. R.
Evid. 803(24) if the witness were available to testify.
Moreover, if Mil. R. Evid. 803(24) was intended to go
so far, it seems irreconcilable with the Supreme
Court’s view under the sixth amendment. !4

139 Mil. R. Bvid 804(a)(4) defines unavailability to include s:tuatlons where the declarant “is unable to be present or to testify at the hearing becausc of death

or then existing physical or mental illness or infirmity.”
140 Cokeley, 22 MLJ. at 229 (emphasis added).

iy

142 Id.

143 Id

144 14, (emphasis added).

14522 M.J. 216 (C.MLA. 1986).

614, at 219.

Y7 Mil, R. Evid. 804(a)(5) defines unavailability to include situations where the declarant “is absent from the hearing and the proponent of the declarant’s
statement has been unable to procure the declarant’s attendance or in the case of [804] (b6)(2), (3), or (4), (the declarant’s attendance or tstlmony) by process

or other reasonable means” [emphasis added].
148 Cordero, 22 M.J. at 220.
149 pg
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In addition ‘to this holding, the Court of Military Appeals:
also disagreed that Mrs. Cordero’s statement ‘was somehow

admissible under any other hearsay exception. This was so,

according to-the court, because the underpinnings of Mrs.

Cordero’s statement were clouded by the interrogation

techniques used by the 'investigators to obtain this state-.

ment. The court found that the statement itself was so

much more ‘the product of the interrogating agent than
Mrs. Cordero that it deprived the factfinder of the basis for

determmmg to what extent the statement contained the in-
terrogator’s 1nput as opposad to Mrs. Cordero s own
testimony. Accordmg to the court, “[t]o allow her extraju-
dicial statement to CID [Criminal Investigation D1v1s1on]
agents to be consxdered as evidence without any defense op-
portunity to cross-examme her smply does not conform to
the requirements of the sixth amendment.” %

Addlttonally, admlttmg that Mrs. Cordero’s unavailabil-

ity was not its primary concern, **! the court, neverthelesst

carefully analyzed that aspect of the admlss1b|hty of her tes-

timony. While ‘agreeing that Mrs. Cordero was beyond the
reach of process of the court-martial, 2 the court saw that
Mrs. Cordero s offer to, return from Germany in exchange

for her transportation costs and a grant of immunity may
have made her available “at least—for sixth amendment
purposes.” 153 In this regard, the court found that Mrs. Cor-

dero’s desire to be granted immunity, insofar as-obtaining.

testimonial immunity from either state or federal authority
may have required the prosecution to obtain and tender this
offer because “itis easier to contend that:an offer of {testi-

monial] "lmmunit"y is’ included within theterm ‘other

reasonable means’ for purposes of Mil. R. Evid. 804(a)(5)
and within 'a good-faith effort’ for purposes of the sixth-
amendment right of confrontation.” 1 Otherwise, the court

made it clear that the requirement of *a good-faith effort™
did not compel military authorities to ‘attempt to obtain
transactlonal immunity from state’ prosecutton for Mrs.

Cordero if she was subject to prosecution. 3

Because the Court of Mlhtary Appeals dld not rely on
the issue of Mrs. Cordero’s availability to assess ‘the admis-
s1b111ty of her pretrial statements, it is open to question
whether its observatlons in this regard are now. a matter. of
law or gratuitous supposrtlon Indeed, in view of the Su-
preme Court’s holding in Lee v. Illinois, this discussion was
not necessary. Nevertheless, taking into constderatton the
court’s holding in Cokeley, decided the same day as Cor-
dero, this discussion of availability must be seriously

considered as an amplification of Roberts, especially regard-

ing the extent to which the prosecutorial burden of “good-
faith effort” can be construed by the defense when satisfac-
tion of that burden is in issue at trial.

15014 at 222.

3114, at 221.

15214, at 220.

153Id_

B4pd at 221 . L qede
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i‘w.-fzf’-wf SE Conclusions

Whrle the Supreme Court was warranted i m Inadi in cuf-
tailing a rigid- applxcatlon of the two-part rationale of
Roberts, it was unnecessary for the Court to conﬁne the ap-
phcatlon of Roberts merely to former testrmony. Indeed,
the Roberts opinion contmues to provide both prosecutors
and trial judges with an effective framework for assessing
the eonstltut:onahty of hearsay evidence within the context
of the confrontation clause. Even ' so, the Court was quite.
correct in 1mplymg that tlns framework is not exclusive of
its other opinions. -

In order for prosecutors to make an eﬁ'ectlve apphcatron
of Roberts and to take advantage of the prior opinions of
the Court, that. it is necessary to reverse the order of the
two prongs of Roberts. That is, consideration of the evi-
dence should first began with an assessment of whether the
evidence bears “indicia of reliability.” In defining the ulti-
mate goals of the confrontation clause, the Green case gives
adequate dlmensmn to this term. These goals compel a
prosecutor, in assessing hearsay evidence, to determine
whether it is possible to adequately show that the evidence
will provide the trier of fact with an adequate basis for
judging the character and demeanor of the declarant, the
ability of the declarant to accurately perceive facts, and the
likelihood that the declarant accurately reported those
facts. While it is arguable that the absence of the declarant
will never ‘allow the trier of fact to judge his or her charac--
ter and demeanor, it is equally arguable that Mil. R. Bvid:
8061%6 provides that opportunity. A second assessment
should include whether the evidence itself is “‘crucial,”
“devastating,” or merely helpful. For example, both Dutton
and Simmons clearly demonstrate that, absent the qualities
of “crucial” or ‘“devastating” value at trial, hearsay evi-
dence may be admissible simply because, in balance, the
ideal goals of the confrontation clause are overcome by the
otherwise proven trustworthy nature of ‘the hearsay evi-
dence and thepractical exigencies of the case. A third
assessment of the hearsay evidence should involve deter-.
mining whether it represents a type of. evidence that is
inherently suspect. Accomplice testimony, as typified by
Inadi, or testimony that stems from official interrogation, as
typified by Cordero, are examples of hearsay evidence that
either require a clear and convincing demonstration of reli-
ability or mandate the presence of the declarant in court.
Consequently, it is at this Juncture, the tension between
whether the hearsay evidence is independently reliable or
whether it requires the presence of the declarant to further
establish its materiality, that the issue of avarlablllty arises.

Even if the hearsay evidence bears sufficient “indicia of
reliability,” however, the second prong of Roberts, availabil-
ity of the declarant, must be considered. While the issue of
the availability of the declarant cuts across each of the goals
of the confrontation clause outlined in Green, its focal point

136 Mil. R. Evid. 806 allows, when either a hearsay statement or a nonhearsay statement under Mil. R. Evid. 801(d)(2)(C), (D), or (E), are admltted into
evidence, the credibility of the declarant to be attacked, and if attacked may “be supported by any evidence which would be admissible for those purposes if

declarant had testified.”
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is cross-examination. Even though Professor John Wigmore
has described cross-examination as the “greatest legal en-
gine ever invented for the discovery of truth,” '¥. it is
simply not the case that all hearsay is equally susceptible to
testing by cross-examination. The Quick, Simmons, and
Inadi cases demonstrate this fact. Furthermore, it is also
clear from such cases as Green and Hines that the physical
presence of the declarant in court does not necessarily
equate to availability for cross-examination,’ although the
reasons for this consequence are often’ compellmg in terms
of the reliability of the hearsay ‘evidence. Consequently, a
prosecutor must assess, and be prepared to‘demonstrate,
that the nonavailability of the declarant for cross-examina-
tion at trial, notwithstanding the requirements of the
‘hearsay rules themselves, would neither practically nor ma-
terially advance the goals of the confrontation clause within
the context of the testimony. For example, accomplice testi-
mony, which has been determined to be’,inheren’tly suspect,
may nevertheless aid the truth process even without oross-
examination, particularly if in context with the facts it ¢
terlocks” with other testimony that is subject to cross-
examination. 1 Conversely, nothing, save the availability of
the declarant for cross-examination in court, may permit
the admissibility of such testlmony even if it bears “indicia
of reliability” if the context in which it is developed is itself
suspect. The Cordero case typifies this fact, Under these cir-
cumstances, prosecutors must respond to their required
burden of demonstrating a “good fa.lth” effort to obtain the
presence of the witness; not as a matter of obhgatory con-
cern but as a matter of dire necesslty It is in this regard,
however, that the holdings in both Cordero and Cokeley
should be understood to be limited to those factual settings
in terms of the issue of availability, Both. of the decisions

157¢ 5. Wigmore, Evidence § 1347, at 32 (rev. ed. 1974). v
138 Jnited States v. Nutter, 22 M.J. 727 (A.C.M.R. 1986). -

are justified primarily because of the'critical need for the
presence of the declarants at trial. For prosecutors to be
pressed to the outer limits of their “good faith” requirement
in producing witnesses at-trial to the point of near futility
either by serving warrants of attachment, thereby risking
inordinate delays in the trial, or at the behest of the ulti-
mate desires of a witness to receive protection from
prosecution, in the absence of a full consideration.of the
governmental interests regarding this issue without con-
comitant requirement on the part of the defense to
demonstrate the substantial need for the personal presence
of the witness is clearly beyond the Supreme Court’s
required burden of “good falth" as dlscussed in Barber and
Mancusi.

- Assessing the constitutional implications of hearsay evi-
dence in this manner should provide prosecutors with
ample advantage in satisfying not only an accused’s sixth
amendment right to confrontation but also compliance with
the particular hearsay rule in‘issue. Admittedly, as indicat-
ed in Hines, establishing ‘“‘equivalent guarantees of
trustworthiness” as required by the residual hearsay rules
(Mil. R. Evid. 803(24) and 804(b)(5)) may overlap the con-
stitutional requirements of the sixth amendment. The
process of analyzing hearsay evidence strlctly from the
standpoint of satisfying the hearsay rule is clearly danger-
ous, however, because the values contained in the hearsay
rules and .the accused’s right to confrontation, while at
times intersecting, do not in every instance necessarily over-
lap. By failing to recognize the gaps between these two
aspects of law, prosecutors may win the battle but in the
end lose the war and produce future battlefields.’

The Advocate for Military Defense Counsel

Forensnc Reports and the Business Records Exceptlon

" Captain Alfred H Novotne

. Defense Appellate Division

In the recent case of United States v. Holman,! the Army
Court of Military Review was called upon to define the lim-
its of the newly promulgated business records exception as

applied to scientific and forensic reports.? In Holman, a fo- -

rensic report that included the conclusions of a documents
examiner was admitted as a business record exception to
the rule against hearsay. The examiner concluded without
comment that Holman authored the questioned documents.
The defense objected to the admission of the forensic re-

port, arguing the need to cross-examiné the expert’s '

qualifications, the procedures used, and whether the proce-
dures were properly applied.

The government’s success in having this forensic report

" admitted is a sign that prosecutors intend to use the new

rule of evidence aggressively The inclusion of forensic labo-
ratory reports in Military Rule of Evidence 803(6) was
probably intended to clarify the use of urinalysis and other
chemical tests, but the rule as written creates the possibility
that other forensic tests might be admitted using this proce-
dure. This possibility was certainly underlying’ the ad_vice

1 CM 448359 (ACMR 23 Oct. 1986). In the case of United States v. Broadnax, SPCM 20956, Docket No. 52,700/AR, a petitlon was granted on the same

issue at 21 M.J. 168 (C.M.A. 1985). The case was argued on 16 Qctober 1986.

2Mil. R. Evid. 803(6).
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given by the Trial Counsel Assistance Program (TCAP)
concerning the new rule.? In their treatise on military evi-
dence, Saltzburg, Schinasi, and Schlueter have noted that
the rule will raise confrontation issues.* The Holman deci-
sion has not only confirmed their prediction but also has
shown that, with TCAP guidance, this issue will become a
source of active litigation. ‘

In Holman, the military judge apparently relied upon
United States v. Porter® for admission of the report of the
handwriting examination as a business record. The use of
the case was emphasized in the TCAP memo® and was of-
fered as authority by the prosecutor in Holman. Porter
permits judicial notice that a' crime laboratory is a place
where scientific methods are used, and the records of test
results are recorded in the regular course of business.” The
use of this authority in Holman expanded the scope of the
term “scientific methods” and is not inconsistent with Mil.
R. Evid. 803(6). Porter only involved chemical analysis of a
substance suspected to be marijuana, however.® This limits
its use to precedent for admission of similar test reports.
This limitation is apparent in the Porter court’s explicit reli-
ance on United States v. Vietor.®

Vietor also involved chemical analysis of a substance sus-
pected of being marijuana.!® Chief Judge Everett wrote
that the issue presented was not whether laboratory reports
were admissible as sui generis business records, but that,
“the real issue in the case concerns the possible violation of
the accused’s Sixth Amendment rights—the right to have
compulsory process for obtaining witnesses.” !!

By its nature, any exception to the rule against hearsay

will tend to infringe upon an accused’s right to confronta-
tion. The business record exception as applied in Porter and
Vietor is consequently limited to those cases where the
Court of Military Appeals was satisfied that the work of a
chemist could be admitted without routinely being subject-
ed to cross-examination. Under the facts of Porter and
Vietor the court has determined that the conflict between an
accused’s right to confrontation and the admission of these
specific types of hearsay reports was not so severe as to pre-

clude their admission. This conclusion was explained in -

T

United States v. Strangstalien. “This Court has earlier ex-
pressed ithe view that a chemist—even one in 2
governmental laboratory—does not perform his duties prin-
cipally with a view. to prosecution. . He does no more
than seek to establish an intrinsically ncutral fact, the 1den-
tity of the substance itself,” 12 ,

" The tests in Porter, Vietor and Strangstalien, chemical
analyses of unknown substances, were approved as business
record hearsay exceptions because they were judicially neu-
tral. The objective quality of such chemical tests renders
them neutral. The challenge is to determine what scientific
methods produce results that are judicially neutral. In liti-
gation, this means balancing an accused’s right to
confrontation agamst the ob_]ectlve or neutral quality of a
specific test.

The new promulgation of Mil. R. Evid. 803(6) has ex-
panded the range of scientific evidence that might be
admitted, and has created the need for redefinition of the
relationship between the sixth amendment and hearsay evi-
dence. Litigating this relationship will require resolution of
the conflict between an accused’s right to confrontation
with use of hearsay. This will be especially true when the
government explores the leading edge of forensic science.
New scientific methods or tests that do not consistently
produce hard objective results are certain to be challenged
by astute litigators. When resolving such controversies, it
was apparently Congress intention that an accused’s right
to confrontation be given deference. !

In analyzing Mil. R. Evid. 803(6), Saltzburg Schinasi &
Schlueter cite United States v. Oates' for discussion of the
confrontation issue. It was the opinion of the court in ‘Oates
that when there was conflict between hearsay exceptions
under Fed. R: Evid. 803(6) and the sixth amendment, Con-
gress intended to give deference to the accused’s right of
confrontation. After a careful and extensive reading of leg-
islative materials and the drafter’s analysis, the court
concluded: “It was thus with great solicitude for a criminal
defendant’s right to confront his accusers that the current

- hearsay exceptions were drafted and adopted.” '’

3 Trial Counsel Assistance Memo #1, (1 Sep. 1985), at 8, 9 [hereinafter TCAP Memo), advocated the use of United States v. Porter, 12 M.J. 129 (C.M.A.
1981) for the admission of laboratory reports of urinalysis results. The letter concluded, “Since a prima facie case is made when the lab report is admitted
into evidence, absent unusual circumstances, the government should reserve its expert testimony for rebuttal. Tactically, this approach simplifies the govern-
ment’s case [and] precludes the defense from leading the government expert into confusing areas on cross-examination.” The prospect of simplifying the
government case and precluding defense cross-examination has undoubtedly tempted prosecutors to use Mil. R. Evid. 803(6) and Porter to seek admission of
other types of forensic reports, as was done in Holman and Broadnax.

48, Saltzburg, L. Schinasi & D. Schlueter, Military Rules of Evidence Manual 647 (Zd Ed. 1986) [hereinafter Saltzburg, Schinasi & Schlueter].
512 MLT. 129 (CML.A. 1981)

$ Supra note 3..

712 MLJ. at 131,

B Id. at 130. R L
910 M.J. 69 cMm. A l980) Note that Judge Cook Chief Judge Everett, and Judge Fletcher wrote separate opinions. - -~ . . et
1914, at 70.

i Id. at 75 (mtanon ‘omitted). An analysis of thc accused’s sixth amendment compulsory process right is outsxdc the scope of this article. In a gwen case,
however. the defense might be able to obtain the presence of a laboratory expert by relying on. the compulsory process right. See, e.g., United States v. Gar-
ries, 22 M.J. 288 (C.ML.A. 1986). -

129 M.J. 225, 228 (C.M.A. 1979).

13 Congressional intent in promulgation of Federal Rule of Evidence 803(6) is relevant to mlhtary pracnce "The Federal Rule js wholly contained by Mil. R.
Evid. 803(6), which has grafted a specific list of admissible items onto the Federal Rule, including the generic category of forensic reports. The issue is con-
stitutional in nature. Note the reliance upon Supreme Court and federal opinions in Vietor and other cited military cases. Saltzburg, Schinasi & Schlueter,
Supra note 4, at 647 also note congressional influences in the development of Mil. R. Evid, 803(6).

14560 F.2d 45 (2d Cir. 1977).
51d. at 79.
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The Court of Military Appeals also read the drafter's
analysis to mean that conflicts with the right to confronta-
tion limit the range of forensic reports that may be
admitted at trial.'s This is consistent with the Supreme
Court’s interpretation of the confrontation clause and hear-
say. Deference to the right of confrontation is required
because of its constitutional dimensions. In California v.
Green, V" Justice White said:

It is ‘quite a different thmg to suggest that the overlap‘ B
is complete and that the Confrontation Clause is noth-- "
ing more or less than a codification of the rules of
‘hearsay and their exceptions. . . . [W]e have more -
- than once found ‘'a violation of confrontation values :
even though the statements in issue werée admitted
under an arguably recognized hearsay exception. '

Trial defense counsel should be sensitive to this distinc-
tion. In a literal sense, Mil. R. Evid. 803(6) may authorize
the admission of most forensic reports, but the existence of
a recognized hearsay exception does not necessarily make
the evidence constitutionally acceptable. Once the business
records exception is ‘applied, the evidence in question must
still be subjected to scrutiny under the sixth amendment. 1*
Practitioners should also be alert to the traditional founda-
tional requirement for proof of trustworthiness. 20 The trier
of fact must be given a 'satisfactory basis for evaluatmg the
truth of the out-of-court statement. 2!

The requrrement of trustworthmess, even though proce-
dural in form, is the mechanism through which the
constitutional right of confrontation is exercised. Mllxtary
Rule of Evidence 803(6) can be limited through the require-
ment that results of a forensic test be proven trustworthy.
The conﬁlct between the right to confrontation and expand-
ed use of the business records exception can be resolved by
determining whether a specific scientific test is objective and:
reliable.

When the business records _exception is applied to foren-
sic reports, the requirement for trustworthiness must be
strictly applied, and the determination made as a matter of
law. The Army Court of Military Review noted, “Since
most laboratory reports only state general conclusions, they
may be given far more significance in court than they right-
ly deserve.” 2 Potexmally, forensic reports are the most

damaging form of hearsay that could be admitted at trial.
They must be subjected to close and careful scrutiny before
being delivered into the hands of the fact finder. As one
court ‘stated, “Scientific proof may in some instances as-
sume a posture of mystlc mfalhbxhty in the eyes of a jury of

‘laymen »a

_The great weight given to scientific opinion magnifies the
risk that hearsay could unfairly prejudice the outcome of a
trial. If expert opinion is insulated from cross-examination,
it may even enhance the aura of infallibility.? When scien-
tific methods provide crucial circumstantial evidence or
prove an element of an offense, the use of a hearsay docu-
ment constitutes trial by affidavit. Even if not literally
unconstitutional, such practice is repugnant to American
jurisprudence. %

In reaction to the risks and potentral abuses in use of fo-
rensic reports as evidence, courts have consxstently limited
the practice. As mentioned above, this is done by requiring
that the report or scientific method be proven trustworthy.
United States v. Otney, % the court held that the business
record exception did not apply to scientific reports that
were based ‘upon “controversial technical opinion.” Stated
positively, the business record exception is generally limited
to statements of fact.?” The Court.of Military Appeals has
approved forensic reports that state “intrinsically neutral
facts.” 28 - .

Of course, it is difficult to distinguish between fact and
opinion. The result of any scientific test could validly be
called an opinion. In practice, these distinctions will be a
matter of common sense applied to practical litigation
problems, and appellate courts will have to give guidance
on a case-by-case basis. One court found the distinction be-
tween fact and opinion arose as a matter of expediency, to
be applied when a scientific process is basic or very routine,
leavmg little room for error.? In United States v. Evans the
Court of Military Appeals cited the Manual for Court-Mar-
tial® distinction of opinions that so closely approxrmate
statements of fact that they are admissible without incur-
ring appreciable risk of injustice. *!

Courts have also looked closely at the circumstances sur-
rounding the preparation of forensic reports and the
motives of the author. Reports “made principally for the

6 United States v. Miller, 23 C.M.A. 247, 250, 49.C.M.R. 380, 383 (1974). The court referred to the Advisory Committee's notes repnnted at 56 F.R.D.
307-13 (1972). At the time of the decision, Rule 803(6) had been proposed but was not adopted.

17399 U.S. 149 (1970).

¥ 1d. at 155-56.

19 State v. Henderson, 554 S.W.2d 117, 118 (Tenn. 1977).
20United States v. Scholle, 553 F.2d 1109, 1125 (8th Cir. 1977).
U California v. Green, 399 U.S. at 161.

22United States v. Davis, 14 M.J. 847, 848, n.3 (A.C.M.R. 1982),
B United States v. Addison, 498 F.2d 741, 743 (D.C. Cir. 1974).

% See commonwealth v. McCloud, 457 Pe. 310, 311 322 A.2d 653, 655 (1974),

23 Kay v. United States, 255 F.2d 476 (4th Cir. 1958); State v. Henderson, 554 8.W. 2d at 120.
26340 F.2d 696, 699 (10th Cir. 1965), cited with approval in United States v. Miller, 23 CM.A. at 249, 49 C M.R. at 382

%7 C. McCormick, Handbook on the Law of Evidence § 307 (2d ed. 1972).

28 See Vletor. Strangstalien; United States v. Evans, 21 C.M.A. 579, 582 45 C.M.R. 353, 356 (1972).

9 Commonwealth v. Campbell, 368 A.2d 1299, 1301 (Pa. Super. Ct. 1977).

% Manual for Courts-Martial, United States, 1969 (Rev. ed.), para. 144d.
3121 CM.A. at 581, 45 C.M.R. at 355.
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purpose of prosecution,” -have been regarded as less trust-
worthy.  As a consequence of this suspicion, police reports

and mvestrgators' evaluative reports have been denied ad-’

mission under Rule 803(6).3* Trial defense counsel
attempting to resist the- admission. of a forensic report
should use this characterization where applrcable To the
extent that a forensic laboratory worker is a member of the
prosecutlon team, hrs or her work product may not be ad-

missible. His or her WOrk may be more that of a polrce

mvestlgator rather than a detached scleutrst

ngatlon of these principles of trustworthmess w1ll Te-
sult in a case-by-case determination of which scientific
procedures are sufficiently ob_]ect1ve and neutral to qualify
as business records exceptions. It is clear that in military

practice, chemical analysis of suspected contraband is one’

such procedure.* Other tests and procedures will have to
be examined for general scientific acceptance, just as would
sclenuﬁc ewdencc being directly offered in court. Scientific
procedures and theories have traditionally been qualified
under the test proposed in United States v, Frye. . The Frye
test simply states that a scientific theory is admissible when
it “is sufficiently established to have gamed general accept-
ance in the particular field to which it belongs .36

“'Unfortunately, the Frye test is ‘of little use when-the sci-
entific inéthods being questioned are novel or subject to a
significant disagreement among experts. The Frye test states
a desired result rather than offering guidance. If a scientific
method is genuinely accepted by the scientific commumty,
its use in court will not lrkely be sub_]ect to serious chal-
lenge. In cases where there is a serious issue over the
acceptability of a procedure, the Frye case is not helpful.

Yet new sclentlﬁc methods must have some avenue to the‘

court room. Dissatisfaction with the Frye test has caused

many courts to create standards that have practlcal applica-,

tion to the lltrgatlon of cases. In United States v. Ferri,*
the ‘court rejected "acceptance in the scientific community”
as having any use as a standard of admissibility. It pro-
posed instead to require the trial court to' make a factual
determination as to the soundness and reliability of the sci-
entific' process, and-balance-that agamst the r1sk of
confusmg the fact finder. ; \

The decrslon in Ferri to totally reject the F rye ‘test is justl-“'
fied. Professor Gianelli explained how the 1llus1on of a

standard for admissibility operates. -

I

- If the ‘specialized field’ is too narrow, the consensus
judgment mandated by Frye becomes. lllusory. the .
judgment of the scientific community becomes, in real-
-ity, the opinion-a few experts. Incredrbly, several .
courts have cited the absence of opposmg experts 10 -
- support their decision to admit voiceprints, -inferring
- reliability from a lack of opposition. ¥-

The Supreme Court of Michigan ‘reached the same con-
clusion as Professor Gianelli. It found- the acceptance
among a limited group ‘of specialists meaningless, and reli-
ance upon their opinions to be illogical.*’. The Court
commented on the acceptance -of polygraph examinations
by the other courts. “These courts, in order to find general
acceptance, found it amongst polygraphers. Once finding
general acceptance, the courts then found they did not have
to rely on scientific testimony, but were able to rely on the
testimony of polygraphers to estabhsh rellablhty of the
devrce vl i

The court called such reasonmg circular. 2 Defense
counsel confronted with forensic reports based upon new or.
developing scientific methods should carefully determine
what “field” of experts.is valxdatmg the procedure. If the
field is small enough, one can argue that the experts advo-.
cating the new procedure have a vested interest in seeing it
accepted. This would be true both for the purpose of repu-.
tation and standing in the scientific community, and also
for the lucrative purpose of qualifying as a recogmzed ex-
pert in legal proceedmgs ) u

In substance, htlgatlon of this i 1ssue is no different than
the issue of whether, police investigator’s evaluative reports
should be admitted under the business records. exception.
The same policies for prohibiting those reports apply to the
oprmons of an expert with a vested interest. Investigative
reports from either source are subject to bias and are inher-
ently untrustworthy. ‘

‘Returning to the issue raised in United States v. Holman.
it can be seen that the ‘accused’s right to ‘confrontation and
the requirement of trustworthiness are fully applicable to
forensic handwriting identification. In the area of handwrit-
ing identification, the right to confrontation is important

and meaningful. In United States v. McFerren, the Court of
Military Appeals, referring to handwriting experts, stated,
“we are not impressed with the argument that experts are
infallible.” # The fallibility of handwriting identification’
should be sub_]ected to m-court examination Just as would

3214 at 582, 45 C.M.R. at 356. Chief Judge Darden stated, ““We have not yet accepted that criminal investigators always act with the degree of lmpamallty

that would justify admitting their findings as unexamined evidence.” Id.
3 Oates 560 F.2d at 77 (using Fed. R. Evid. 803(8) by analogy).

4

3 Evans, 21 C.ML.A. at 581, 45 C.M.R. at 355; Kay v. United States, 255 F.2d at 481 (calling the results of such tests “objectlve facts") See also Porter;

Vietor; Strangstalien.

35293 F. 1013 (D.C. Cir. 1923).
¥4,

37778 F.2d 985 (3rd Cir. 1985).
% Id. at 989.

39 Gianelli, Admissibility of Novel Sclennﬁc Evidence, 80 Colum L Rev ll97 1209 10 1243 (1980)

40 people v. Barbara, 255 N.W.2d 171 (Mlch l977)
411d. at 187.

21d.

43 See Supra notes 32, 33.

i

46 CM.A. 486, 492, 20 C.M.R. 202, 208 (1955); See United States v. DeLeo, 5 C.M.A.'148, 154 n.1'17 CM.R: 148, 154, n. 1(1954) (drscussmg [ cormc-

tion based upon an erroneous identification made by a handwriting examiner).
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any other scientific evidence. Military Rule .of Evidence
803(6) was not intended to allow the unexamined admission
of a handwriting examiner’s subjective. conclusions. The
court in McFerren concluded that thedefgnse,,shqul{d be
given wide latitude in the cross-examination of handwriting
experts. : S L :

Other courts have also decided that the basis for hand-
writing identification should be given in court.% Factors in
handwriting identification that should be subjected to cross-
examination include, for example, the expert’s qualifica-
tions, his apparent intelligence, the thoroughness of his
investigation, the strength of his conclusion, and the points
of comparison supporting his opinion.*’ One expert docu-
ment examiner has listed several reasons why a document
examination could be inconclusive. 4 Forensic experts have
also placed much emphasis on the credentials of a hand-
writing expert, noting that many incompetent or ‘poorly
trained examiners profess to be expert. 4

The specific questions of reliability and trustworthiness
that apply to handwriting examination will generally apply
to other forensic procedures as well. The right of confronta-
tion and the specific examination of evidence that follows is
a consistent process. Practitioners are called upon to tailor
this process to the facts presented by a given case, but the
process of admitting evidence does not change. Nonethe-
less, certain fact-specific issues bear discussion in order to
approach the topic with confidence, and to avoid pitfalls.

In addition to handwriting identification, one other topic

that deserves such treatment is blood identification. With

respect to scientific topics, lawyers are laymen, as much as

anyone else, and subject to the blinding effects of “mystic -

infallibility.” % Defense practitioners must be careful to

challenge blood identification that the government may .

seek to admit as a hearsay exception under Mil. R. Evid.
803(6). ! ‘

The only routine method for blood type identification de-

pends upon the visual reaction of blood antigens to known®

436 CM.A. at 491,20 CM.R. at 207.
46 Fenelon v. State, 217 N.W. 711 (Wis. 1928),.

47 See United States v. Lutman, 37 CM.R. 892, 902-03 (A, F.C.M.R. 1967).

antibodies. 32 Traditional classification into A, B, and O

‘blood types often has little evidentiary value because the

categories are so broad.** These two facts should alert de-

fense. practitioners that blood type identification in a given

case may be in error, and that correlation of an accused’s
blood type with that of blood found at a crime scene does
not amount to a positive identification. The issue of errors
in forensic blood identification must be investigated in any
case using this evidence. At 2 minimum, forensic blood
identification should not be admitted as an unexamined
hearsay conclusion in a written report. . .

The fact that blood identification is based upon subjective
observation of a reaction between blood antigens and an-
tibodies suggests the process has great potential for error.

Professor Imwinkelreid reports that a Department of Jus-

tice study found “‘shockingly high error rates in forensic
laboratory analyses.” % It has been estimated the ten per
cent of blood typing listed on servicemen’s dog tags during
World War II was erroneous. ¥ Defense counsel should be

~"aware that blood identification requires trained personnel

using proper procedures, and that accuracy is further limit-

- ed by the quality and condition of the sample.

.Blood identification under controlled conditions is much

‘more routine than forensic blood identification. A blood

bank, for example, can positively identify the source of its
samples and prevent contamination from interfering with
test accuracy. Forensic identification, on the other hand,

" nsually involves contaminated and deteriorated samples.

Once the blood is outside the body it begins to deteriorate,
making many tests unreliable.* If the possibility of con-
tamination is not considered, false blood typing can
occur.* Contamination with common substances such as
mold, bacteria, dust, or detergent, can produce false posi-
tive test results.*® More importantly to the practitioner,

*8 Schmitz, Should Document Examiners Write Inconclusive Reports, 69 J. Crim. L. & Crimihology 444, 445 _(1968). The reasons are: limited sample of ques-
tioned or known writing; span of years between known and questioned writing: questioned material mot repeated in form by ‘the known writing; use of
different writing system; use of photocopies: major health changes in the suspect; and involvement of drugs or alcohol in one but not all samples. These items
are a good starting point for cross-examination questions. S . ‘ S S : .

4% A. Moenssens & F. Inban, Scientific Evidence in' Criminal Cases 499 (1978) [hereinafter Moenssens & Inbau). They suggest that a qualified handwriting
expert will either be a member of the questioned documents se¢tion. of the American Academy of Forensic Sciences or the American Board of Forensic
Document Examiners. Id. at 501-02. : '

%0 4ddison, 498 F.2d at 743. . . PR » )

51 Specifically, blood identification procedures using a process known as electrophoresis should be strongly challenged. See Robinson v. State, 425 A.2d 211,
220 (Md. Ct. Spec. App. 1981). Parenthetically, defense advocates should also be wary of forensic reports that state conclusions about either firearm identifi-
cation or ballistics. The qualifications of experts in either of these areas should be closely examined, and the basis for their opinions given in detail. See Joling
& Stern, Qualifying and Using the Firearms Examiner os a Witness, 26 J. Forensic Sci, 166 (1980). - : . . ) -

%2 Zajac, Handbook for Forensic Individualization of Human Blood and Bloodstains 160, 163 (B. Grunbaum ed. 1981) [hereinafter Zajac].

53 Baird, The Individuality of Blood and Bloodstains, 11 1. Can. Forensic Sci. 83, 103 (1978). ~ - - : . : L

3 Imwinkelreid, The Constitutionality of Introducing Evaluative Laboratory Reports Against Criminal Defendants, 30 Hastings L.J. 621, 629 (1979). In test
#3, only 60% of some 235 laboratories correctly identified the blood type of a known sample. In test #8, only 37% of laboratories correctly identified
blood of common origin. Id. at 636.

352 Am. Jur. Proof of Facts Blood Types 608 (1959). ‘ ) o ' ‘ ‘ o

56 State v. Washington, 622 P.2d 986, 989 (Kan. 1981) (quoting testimony of Dr. Grunbaum that antigens, proteins, and enzymes in blood are all subject to
deterioration over time). See also, Zajac, supra note 52, at 160 n.17. s - ‘
7K. Boorman, Dodd & Lincoln, Blood Group Serology 410 n.11 (1977); Culliford, The Examination and Typing of Blood Stains in the Crime Laboratory
75 n.3 (1971). . C e

58 Zajac, supra at note 52, 165. ‘
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other bodily fluids can carry blood type antigens* and
when mixed with a blood 'sample, both blood types will be
found.® . T L LTI A

' Problems 'of contamination and deterioration are not
unique to identification of blood. When other substances
are identified in a forensic report, questions about contami-
nation and deterioration should be asked. :

. -Conclusion

. When a forensic report is offered as an exception to the
rule against hearsay under Mil. R. Evid. 803(6), defense
counsel should first be concerned with the issue of confron-
tation. Objections should be grounded on this foundation.
The government must prove that the procedure is objective
in character, and not an evaluative investigator’s report pre-
pared in anticipation of prosecution.. The proponent of
hearsay evidence resulting from new scientific procedures
must still meet the constitutional requirement of reliability
and trustworthiness as set out in California v. Green.®

e

Defense counsel should articulate why an accused needs
to ‘cross-examine the evidence being offered. Depending on
the procedure in question, there are several foundational is-
sues common to forensic investigations. The qualifications
of ‘the expert often shape the character of the evidence. The
chain of custody and the actual laboratory procedures used
is also a common issue. In the identification of an unknown
substance, potential contamination and the purity of the
sample should always be investigated at some stage in the
proceedings. This issue leads directly to the question of
what observed facts were used by the expert in reaching hi
or her conclusions. ‘

Defense counsel must be persistent in asserting the right
to confrontation at all stages of the proceedings. If a scien-
tific procedure is regarded as routine and reliable, objection
at trial may not be sufficient to prevent a hearsay report of
results from being admitted. % If necessary, defense counsel
should consider deposing government experts during pretri-
al proceedings. ¢

5 Eighty percent of Vthe. ﬁopulaﬁon is known as “secretors,” nieaning that their blood type antigeﬁ occurs in other body fluids. Moenssens & Enbau, Supra at

note 49, 308.°

60 Marsters & Schlein, Factors Affecting the Deieriqration of Dried Bloodstains, 3 J. Forensic Sci. 288, 297-98 (1958). -

61 One court has proposed that if a scientific procedure is subject to expert disagreement, this will be sufficient to prevent conclusions based ﬁpon it from
being admitted as hearsay, White v. Maggio, 556 F.2d 1352, 1358-59 (5th Cir. 1977). : ‘

'€ United States v. Miller 23 CM.A. at 250, 49 CMR. at 383; United States v. Evans, 21 CM.A. at 582, 45 CMR. at 356; United States v. Davis, 14 M.J.

at 849,

63 See discussions in cases supra note 62. See also Chief Judge Everett’s comprehensive discussion of compulsory process in United States v. Vietor, 10 M.J.
at ‘75-78 (Everett, C.J., concurring in the result). Defense counsel should analyze the compulsory process issue consistent with the methodology found in
Gilligan & Lederer, The Procurement and Presentation of Evidence in Courts-Martial: Compulsory Process and Confrontation, 101 Mil, L. Rev. 1 (1983) and
Hahn, Voluntary and Involuntary Expert Testimony in Courts-Martial, 106 Mil. L. Rev. 77 (1984). Compulsory process is also addressed in Criminal Law
Division, The Judge Advocate General’s School, U.S. Army, Criminal Law—Evidence, para. 33-7e (June 1986) (to be published as Dep’t of Army, Pam No.

27-22).. .

P

.. DAD Notes

VEAP—A Source of Cash for Your Client

Defense counsel should make a conscientious effort to
alert their clients to the administrative consequences of
court-martial. ! This includes advising them of their options
to obtain a refund of their contributions to the Veterans Ed-
ucational Assistance Program (VEAP)? or to take
-advantage of the educational benefits offered under the pro-
gram if they did not receive a discharge under dishonorable
conditions. 3

, If the court-martial results in substantial forfeitures, a

fine, or a reduction in grade, the client may need the money
he or she has previously contributed to VEAP. After trial,
defense counsel can assist their clients in secking refunds by
explaining the refund application process. Trial defense
counsel can also contact the nearest Veteran’s Administra-

tion (VA) regional office and have Veteran’s Administration -

Form 5281; a refund application, sent to the client. If the

client is on excess leave pending completion of appellate re-
view of his or her case or has been discharged from the
Army, he or she should be advised by counsel to call or
write the nearest VA Regional Office. That office will pro-
vide the soldier with the necessary refund application.

Trial defense counsel will also want to advise their clients
that they are eligible to remain in the program and use their

seducational benefits as long as they have not been dis-

charged under dishonorable conditions.* If a soldier is
discharged under dishonorable conditions, he or she will be
automatically disenrolled from the program and any contri-
butions made by the soldier will be refunded on the date of
discharge or within sixty days from receipt of notice of such
discharge by the Program Administrator, whichever is

later.*

If a client has made significant contributions to the pro-
gram and desires to use his or her educational benefits, trial

1 See Berkowitz, Project: The Administrative Consequences of Cour;-l}{anial. 14 The Advocate 214 (1982). ‘

233 US.C. § 1623(b) (1982).
31d. § 1602(1)(A).

41d. § 1602(1)(A).

$1d. §1625.
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defense counsel should consider: having the military judge
take judicial notice of the applicable statute; if the trial is
before court members, asking the military judge to include
this administrative consequence in his or her sentencing in-
structions on the punitive effect of a dishonorable
discharge; and arguing this consequence as a reason to re-
tain the client or to separate him or her from the service
with a discharge under conditions other than d1shonorable
Captain Stephanie C. Spahn

Sex, Drugs, and Uncharged Misconduet‘

Many a judge advocate has parroted the solemn litany of
“proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident”’ to
support a proffer of uncharged misconduct. Whether justi-
fied in seriatim, or applied severally, government counsel
are inclined to enlarge the application of these objects of
Military Rule of Evidence 404(b) to encompass all un-
charged misconduct to the hazard of the accused soldier. -

The Air Force Court of Military Review has responded
to this tendency with its declaration that “(t)he mere incan-
tation of these words will not cause evidence to be
admissible under the Rule.”® The Court of Military Ap-
peals agreed with the Air Force in its 6 October 1986
opinion, United States v. Rappaport.® In affirming the find-
ings of the Air Force Court of Military Review, the Court
of Military Appeals limited the reach of Rule 404(b) to the
boundaries erected by its drafters.!® In Rappaport, the
Court. of Military Appeals expounds on the proper use of
uncharged misconduct to show plan and intent, two of the
objects of Military Rule of Evidence 404(b).

Appellant, an Air Force psychiatrist, was convicted of
use of marijuana, and adultery and sodomy with patients,
based in part on evidence that he had an affair with another
patient.!! His guilt of solicitation of patients to use: mari-
juana was based, in part, on evidence that he previously had
used marijuana socially with a colleague.'? The Court of

Military Appeals found that both uses of uncharged mis-
conduct were offensive to the Military Rules of Evidence
and that the admission of the evidence was prejudicial. 12 -

“‘The Court of Mxhtary Appeals embraced the posmon

| that the evidence of a prior unlawful sexual liaison was ir-

relevant to show a plan by appellant to commit the charged
offenses of sexual misconduct. * The court determined that
the evidence offerred by the government of sexual affairs be-
tween appellant and his patients did not amount to a plan
or pverall scheme, but was a “collection of disparate acts of
the . . . [accused] havmg illicit sex and drug abuse in com-
mon."’ 13 The court ‘concluded that such evidence
establlshed a propens1ty, not a plan, and was madm1ss1ble
under Military Rule of Evidence 404(b). ' The court left
the govemment with a difficult task to show that similar
conduct “tends to establish a plan or overall scheme of
whlch the charged offenses are a part. »n '

The Court of Military Appeals also declined to support
the introduction of the uncharged social use of marijuana to
prove intent in encouraging the use of marijuana by pa-
tients, apparently as treatment. In justifying its holding of
madm1ss1b1hty, the Court of Mlhtary Appeals relied on the
premise that uncharged misconduct is relevant to prove in-
tent only where the state of mind is the same for both the

charged and uncharged offenses. '* The nature of intent

generating social use does not equate to the state of mind
assumed by a psychiatrist in counseling use of marijuana in
treatment. Like the sexual misconduct offerred by the gov-.
ernment, this evidence of social use of marijuana supported
on]y propensity, not intent.-

To support its holding, the Court of Military Appeals
looked no further than the theory upon which the military
judge submitted the evidence to the members of the court in
his instructions. ' The court declined to speculate as to al-
ternative theories of admissibility under Military Rule of
Evidence 404(b) for the evidence of prior sexual misconduct

. or drug use. This analysis is not limited to courts-martial

with members, but would extend to courts-martlal where

6 Uncharged misconduct is covered in Criminal Law. Division, The Judge Advocate General’s School, U.S. Army, Criminal Law—Evidence, chaptei- 12

(June 1986) (to be published as Dep’t of Army, Pam. No. 27-22).
TMil. R. Evid. 404(b) states: .

Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person ‘in order to show that .the person acted in eonformxty :
therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, of

absence of mistake or accident.
$ United States v. Rappaport, 19 M.J. 708, 713 (A.F.C.M.R. 1984).
922 ML.J. 445 (C.M.A. 1986).
I0Mil. R. Evid. 404(b) enalysis.
! Rappaport, 22 M.J. at 446, -
214, at 447.
13 Id.

14The military judge allowed the evidence of the sexual aﬁ'au‘ to show plan design, or modus operandt. however, he instructed the members. only to its use
to support plan or design. The court declined to base its decision on the faulty use of modus operarndi (See infra text accompanying notes 19~20), because the
factfinder did not consider the evidence on that theory of admissibility. In dicta, the Court of Military Appeals reminds the practitioner that evidence of
modus operandi is useful to prove identity, but is otherwise of doubtful rélevance. Rappaport, 22 M.J. at 446.

131d, at 447 (quoting Rappaport, 19 M.J. at 713).
16 Id

17 Id. The Air Force Court of Mlhtary Review in its decision, relymg on federal cases, would have held the govemment to & burden of showing the mmdents
are more than similar: “they must be almost identical, with & concurrence of common features and so mterconnected as to naturally suggest that all of the
acts were the result of the same plan or design.” Rappaport, 19 M.Y. at 713 (cltatxons omitted).

18 Rappaport, 22 M.J. at 447.

19 Id, at 446, 447, The Air Force court found that drug use by appcllant could not be used to attack appellant’s credibility. Although this may be the reason
the government offerred the evidence in rebuttal of appellant’s denials of drug use, the lmhtary judge admitted it to show intent to solicit. Therefore, the
Court of Military Appeals considered the evidence only for its value in showing appellant’s intent.
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the military judge sat as the finder of fact. Fairness requires
that appellate courts use evidence only for the purpose for
which it was admitted at trial. . DI

* 'Where uncharged misconduct exists, the natural urges of
advocacy encourage the government to seek ‘admission of
known uncharged misconduct to the factfinder. Rappaport
reinforces the necessity for trial defense counsel to know
Military Rule of Evidence 404(b) and to be prepared to
force a commitment by the government and the military
judge to a specific theory of admissibility. Trial defense
counsel cannot allow a mere recitation of the litany of
“proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.”
Captain Kathleen A. VanderBoom

Preventive Detention: The “He’ll Do It Again” Basis for
Pretrial Confinement

© If you have stopped reading the commander’s or the
magistrate’s pretrial confinement memoranda supporting
confinement for your client, it is time to start reading them
again. You may find that the sole basis for the pretrial con-
finement of your client is prevention of future criminal

misconduct.’

Prevention of foreseeable serious criminal misconduct is,
for the first time, expressly authorized in the Manual for
Courts-Martial as a basis for pretrial confinement in the
military,?' although it has been recognized by military ap-
pellate courts as a permissible basis for some time. 22 The
‘drafters of the 1984 Manual for Courts-Martial cited Unit-
ed States v.- Edwards for the proposition that the need for
preventive detention has also been recognized and sanc-
tioned in civilian jurisdictions. 23 The Bail Reform Act of
1984 contains statutory authorization for preventive deten-
tion at the federal level. It provides that pretrial detention
may be ordered if “no condition or combination of condi-
tions will reasonably assure the appearance of the person as
required and the safety of any other person and the
community.”

The bottom line is that your client can be thrown into

pretrial confinement to prevent him or her from committing

future sexjiousfmiscondu t even though he or she has not -

yet been adjudged guilty or any crime. Why bother to study
the commander’s basis for imposing pretrial confinement or
the magistrate’s reasons. for approving such confinement?
The answer is provided by the Court of Appeals for the
Second Circuit in United States v. Melendez-Carrion. 3

‘In Melendez-Carrion, a divided panel of the court held
that the provision of the Bail Reform Act of 1984 authoriz-
ing pretrial detention on the sole basis of dangerousness,
i.e., the propensity to engage in future serious misconduct,
was unconstitutional as a violation of substantive due proc-
ess on the facts presented. Although the majority opinion
noted that the detention in question exceeded eight months,
Judge Feinberg in his concurring opinion noted that in con-
sidering the length of the detention, ‘“‘the general
requirements of due process compel us to draw that line at
some point well short of the eight months involved here.” %
Cases cited by Judge Feinberg indicate that periods as short
as two to four months may constitute 2 due process viola-
tion if the sole basis for pretrial confinement is
dangerousness. ¥’ ‘ -

The decision in' Melendez-Carrion is contrary to
Edwards, which was cited by the drafters of R.C.M. 305(h)
for the proposition that preventive detention is sanctioned
in the civilian community. Therefore, the magistrate’s pre-
trial confinement ' hearing may still be a real forum for
zealous advocacy, particularly if the sole ground for pretrial
confinement is prevention of future serious misconduct. 'As
a trial defense counsel, you should carefully consider
Melendez-Carrion, and then challenge the basis for pretrial
confinement at the magistrate’s review. Ensure that the
magistrate articulates the specific grounds for continuing
pretrial confinement and the specific facts that lead to his or
her conclusion that pretrial confinement is appropriate. If
the sole basis is prevention of serious criminal misconduct
and the magistrate approves continuing pretrial confine-
ment, challenge the magistrate’s decision before the military
judge as soon as the case is referred to trial. If your client is
not released from pretrial confinement, move for adminis-
trative credit for illegal pretrial confinement at trial, using
the analysis in Melendez-Carrion as a guide. Captain Keith
W. Sickendick. - S

20 See United States v. Watkins, 21 M.J. 224 (C.M.A. 1986), cited in Rappaport, 22 MLJ. at 447.
21 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 305(h)(2)(B)(iii)(b) [hereinafter cited as R.C.M.] ,
22 United States v. Heard, 3 M.J. 14 (C.M.A. 1977); United States v. Nixon, 21 C.M.A. 480, 45 C.M.R. 254 (1972); United States v. Gaskins, 5 M.J. 772

(A.C.M.R. 1978).

BR.C.M. 305(h)(2)X(B) a.né_nlysis (citing United States v. Edwards, 430 A.2d 1321 (D.C. 1981), cert. denied, 455 U.S. 1022 (1982)).

%18 U.S.C. § 3142(e) (Supp. 11 1984) (emphasis added).
25 United States v. Melendez-Carrion, 790 F.2d 984 (2nd Cir. 1986).
2614, at 1008 (Feinberg, J., concurring).

27 The court’s lead opinion in Melendez-Carrion by Judge Newman found that pretrial detention on the ground of dangerousness was a per ¢ violation of
substantive due process. Id. at 1004. Judge Feinberg concurred in the result, concluding that pretrial detention in excess of eight months constituted punish-

ment and thus violated due process. Judge Timbers dissented, finding support

for pretrial detention for dangerousness in Schall v. Martin, 467 U.S. 253

(1984), and Bell v. Wolfish, 441 U.S. 520 (1979). In Schall, the Supreme Court upheld a preventive detention statute for juvenile proceedings, reasoning that
the statute was not punitive on its face and served a legitimate state objective of protecting both the juvenile and society from fature criminal misconduct. In
Bell v. Wolfish, the Supreme Court left open the question of whether pretrial detention could constitutionally be based on objectives other then ensuring
presence at trial. Id. at 534 n.15. In considering the constitutionality of challenged conditions of pretrial confinement, the Court articulated this test: “A
court must decide whether the disability is imposed for the purpose of punishment or whether it is but an incident of some other legitimate governmental
purpose.” Id. at 538. Arguably, this test would also be applied to pretrial detention based on dangerousness. o Co
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Tn‘al Judiciary Note

Military Trial Lawyers: Some dbseﬁations_

- Lieutenant Colonel Thomas C. Lane
Military Judge, Fort Gordon, Georgia

"' As a trial judge, T have ample time to ruminate and my
' ruminations quite naturally concern matters that are part of
-my regular, day-to-day existence—my family, golf,- whether
the Red Sox will ever win the World Series, and why mili-
tary trial lawyers do what they do. Golf and the Red Sox
are bizarre things beyond my control, and my family is too
personal a subject to write about. But I can record my ru-
minations about trial lawyers and that is what this is all
about.

Because I hate articles that seem too negative, I will be-
gin with a few brief observations about our young military
attorneys. First, they are all intelligent, articulate and per-
sonally attractive or the Corps would not have recruited
them. Second, most of the military attorneys I have ob-
served are very competent trial lawyers. Having made those
observations I can get to the point, stated in the form of
some brief suggestions.

Style

Be yourself in the courtroom. Neither military judges nor
military court members prize flamboyance. What they are
looking for is a thorough, orderly presentation of your case,

done as expeditiously as possible. A lawyer who is naturally .

forceful and dynamic has an additional asset, but that style
does not work for everyone. Logic and brevity will inform
the factfinders and ensure their attention. That is all you
need to do.

Preparation of Legal Issues

Defense counsel, do not delay preparation and service of
briefs/memoranda until the last minute. There is no tactical
advantage to doing so. The result of this practice is that you
do not see the government response until you come to
court. Not knowing your opponent’s position until you
come to court is a disadvantage.

Do not feel compelled to indulge in oral argument just
because you have been invited to do so. When counsel have
presented briefs on a legal issue, I always ask if they have
anything to add before I retire to consider the matter.
Counsel nearly always elect to talk but very seldom have
anything to add. You do not need to restate what is in your
brief.

Be prepared to justify the receipt of evidence for which
you are the proponent. Trial counsel, you know that hear-
say evidence and uncharged misconduct will nearly always
engender objections. Too often, such objections are met
with blank looks or with theories conjured on the spot such
as “Your Honor, we’re not offering it for the truth.” The

claim that a statement is not hearsay works well at times.
But as a spur-of-the-moment theory it sometimes sounds a2
little hollow. :

WIT: “So he told me that PVT Morris Karloff was
an evil, sadistic killer and had murdered Gina Pepper-
~ oni by strangling her with the light cord.”

DC: “Objection, hearsay!” _
TC: (Pause) ‘““Not offered for the truth, Your
Honor.” .

C’mon, counsel! Analyze your evidence for. legal issues
before you offer it in court.
Factual Preparation

Know your facts. Know what the witnesses are supposed
to say and be able to recognize it if they do not.

Be selective in deciding what evidence ybu should

present. This is important for both sides but especially for -
defense counsel, because you have no obligation to present .

a comprehensive factual scenario. I recently spoke with a

lieutenant colonel who often sits as a member of courts-.
martial. He expressed general satisfaction with the experi-

ence, but did confess that sometimes the members long for

_ the return of vaudeville—and the opportunity to give coun-

sel “the hook.” That feeling is not likely to occur if you are
selective in your presentation. )

Be selective in your conduct of cross-examination. Do
not dredge back through every line of the direct testimony.
Picking at inconsequential matters makes you look like you
are grasping at straws. “Isn’t it true that at the Article 32
investigation you stated that the shoe was black but you
now admit to the possibility that it could have been navy
blue?” When you reprise direct testimony, you give wit-
nesses an opportunity to articulate certain points better
than they did on direct. Frequently, those are points you
should have left alone. Even if no new damage is done to
your case, those good points that you wanted to make have
just been lost in the shufle—and the panel members are
thinking about “the hook.”

Conclusion

What is the most important part of all this? You have to
be selective in preparing and presenting your case. You
have to have confidence in your ability to select those facts
that should be part of your case. You can do it. You are in-
telligent, articulate, and personally attractive, or the Corps
would not have recruited you.
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Clerk of Court Notes

Waivers of Withdrawals from Appellate Review

Someone at the annual JAG Conference asked the Clerk
of Court for information concermng waiver of appellate re-.

view in Article 66 cases. Here is the information available:’

instead of being referred directly to the Army Court of Mil-
itary Review. i

Correcting Initial Promulgating Orders
In July, August, and September, the Army Court of Mili-

Fiscal Cﬂse; g APPeadl aﬁﬂgﬂ' tary Review decided 612 cases. Its decisions were
year receve waive rawn accompanied by 84 Notices of Court-Martial Order Correc-
1885 2,121 ' 7cases,. . Scases tion intended to cure 112 errors in the initial court-martial
1986 B 2 181 4 cases ~ 7 cases

Accordingly, appeal is bemg waived or withdrawn in on]y
about one-half of one percent of the cases. So far, the waiv-
ers were all in BCDSPCM cases. Of the appeals withdrawn,
one was withdrawn after the briefs had been filed. Besides
the Article 66 cases shown dbove, examination has been
waived in one Article 69 case. v

We are finding that the accused and counsel often over-
look the need to choose the appropriate terms near the end
of the text on the front and back of DD Form 2330 and to
strike out the rest. More discouragingly, ‘we find that
R.C.M. 1112 is sometimes overlooked and the record for-
warded without the required review by a judge advocate
and, when necessary, additional action by the convening
authonty

Occasionally, the Clerk receives a thhdrawal (as dlstm-
gulshed from waiver) of appellate review bearing the
signature of an attorney other than the accused’s appel]ate
defense attorney. In such cases, the purported: withdrawal is
transmitted to the appellate lawyer for appropriate action

promulgating orders. In other words, more than one
promulgating order in seven, 13.7%, needed correction. In
order of frequency, the errors involved: -

Wording of summarized specification incorrect or
lacking sufficient detail (23% of errors), :

Accused’s name, grade or service number mcorrect
(16% of errors); g

Finding or other d1spos1t10n of charge or speclﬁca-
tion not correctly shown (13% of errors);

‘Court-Martial Convening Orders ‘and amendments
not fully cited (11% of errors); b

Designation of charge or specﬂicatlon mcorrect '
(10% of errors); !

Plea incorrect or improperly shown (10% of errors);

- Sentence not accurately reflected (5% of errors);

Convening authority action undated or dated incor-
rectly (5% of errors);

When or by whom sentence adjudged not indicated
or incorrect (4% of errors), and

Action of convening authority not stated verbatim
(3% of errors). . : : :

Court-Martial and Nonjudiclal Punishment Rates Per Thousand

Third Quarter Fiscal Year 1986; Aprll-June 1986

Army-Wide CONUS Europe Pacific . Other
GCM . 0.49 (1.96) 0.39 (1.57) 0.68 (2.70) 0.58 (2.32) 0.60 (2.40)
BCDSPCM " - _' 0.42 (1.67) 0.42 (1.66) 0.48 (1.93) 024 (0.97) : 0.20 (0.80)
SPCM . . ) ©0.09 "(0.35) :0.09 (0.34) 0.09 (0.36) - 0.09 (0.37) 0.07 (0.27)
SCM . PR 0.39 (1.56) 0.41 (1.62) ... 040 (1.61) . 047, (0.67) 0.47 (1,86)
NJP ) .. 36.65(146.61) 37.16(148.66) 36.04(144.17) ' 34.50(138.02) 39.34(157.36)

Note: Figures in parentheses are the annualized-rate per thousand.
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Trial Defense Service Note

The Lawfulness of Military Orders

o : Captain Frederic L. Borch, I11 :
Kaiserslautern Field Office, U.S. Army Trial Defense Service

-, Introduction

A defense counsel often must defend a client who is
charged with disobeying the lawful order of a superior offi-
cer, non-commissioned officer, or soldier with a special duty
status (such as a sentinel or member of the armed forces po-
lice). Usually, at trial, the defense centers on the specific
facts of the case, such as, the soldier had no knowledge of
the order, he or she misunderstood the order, or he or she
did not know the giver of the order was entitled to be
obeyed. Yet, where the client informs the defense counsel
that he or she willfully disobeyed the order or that he or
she understood the order and tried but was not able to obey
it, a challenge to the lawfulness of the order may be the on-
ly defense. An dttack on the lawfulness of an order can and

_usually will be made using the constitutional principles of

vagueness and overbreadth. A defense counsel who contests
the issue of lawfulness on constitutional grounds and loses
at interlocutory proceedings under Article 39a,! however,
may also be able to present evidence on this same issue of
lawfulness to the court. members on the merits. In other
words, the lawfulness of an order can be an issue for both
judge and jury. This article focuses on the question: What
makes a command or an order lawful? It also offers practi-
cal guidance to defense counsel who seek to challenge an
order’s legality at trial. '

Manual For Courts-Martial: Definitions

A member of the armed forces who disobeys a lawful or-
der to do or cease doing a particular thing at once by
deliberately refusing or deliberately omitting to do what is
ordered may be punished under Articles 90, 91, or 92.2

The Manual for Courts-Martial, United States, 1984, ex-
plains that a command or an order, to be lawful, must
relate to military duty. This includes all activities reasona-
bly necessary to accomplish the military mission, or
safeguard or promote the morale, discipline, and usefulness
of members of a command and directly connected with the
maintenance of good order and discipline. Furthermore, an

order that has such a valid military purpose is lawful, even
if it interferes with private rights or personal affairs; the
dictates of a person’s conscience, religion, or personal phi-
losophy cannot justify or excuse the disobedience of an
otherwise lawful order.? Accordingly, an order is lawful
whenever connected with the morale, discipline and useful-
ness of military service. Almost any order, however, can be
justified by the giver of the order as in furtherance of a ser-

-vice’s duty to protect the morale, discipline, and usefulness

of its members. Therefore, to say that an order is lawful if it
relates to a valid military purpose is not very helpful in ar-
riving at a formula to test for an order’s lawfulness.

.- Implicit in the Manual’s discussion of lawfulness is the
principle that an order can be lawful only if it does not vio-
late already existing law or regulation. Thus, an order that
directs the commission of a crime is “patently illegal.”” s
This is true even if the order arguably is in furtherance of
the needs of the service. By way of example, an order to ex-
ecute enemy prisoners of war cannot be a lawful order
because it violates the law of war as embodied in the Hague
and Geneva Conventions.® Similarly, an order by a com-
mander to his driver to exceed the posted speed limit in
order to arrive on schedule at the commander’s own change
of command ceremony is an illegal order because its obedi-
ence requires the violation of a traffic law. An order from a
superior to perform a task which, if done, would violate a
general order or regulation likewise would not be a lawful
order. Furthermore, an order that conflicts with certain

rights guaranteed to a soldier under the UCMJ and the

Constitution would not be lawful. Thus, an order compel-
ling a soldier to disclose information that might incriminate
him or her will be illegal if its obedience violates the privi-
lege against compelled self-incrimination.’

+ Unfortunately, the Manual’s definitions relating to an or-
der’s “lawfulness” are more conclusory than explanatory.
As a result, the test for lawfulness must come from an ex-
amination of case law.

! Uniform Code of Military Justice art. 39(a), 10 U.S.C. § 839(a) (1982) [hereinafter UCMLI].
2 This article deals only with personal orders directed specifically to individuals, punishable under Articles 90(2), 91(2) or 92(2), UCMJ, and not geaeral

orders or regulations.

3 Manual for Courts-Martial, United States, 1984, Part TV, para. 14c(2) [hereinafter MCM, 1984). °

4 See United States v. Garcia, 21 M.J. 127 (C.M.A. 1985), where the court held that those portions of a General Order that conflicted with a Department of
the Navy Regulation were displaced as a matter of law. It follows that an order is not lawful if it is in conflict with or detracts from the scope or effectiveness
of a regulation issued by a higher headquarters. See also United States v. Green, 22 M.J. 711 (A.CM.R. 1986). . .

SMCM, 1984, para. 14c(2). See United States v. Cherry, 22 M.J. 284 (C.M.A. 1986) (order to drive a heavy vehicle with defective brakes held to be patently

illegal).
8 See United States v. Calley, 22 C.M.A. 534, 48 CM.R. 19 (1973).

7 See United States v. Heyward, 22 M.J. 35 (C.M.A. 1986). The court (discussing the validity of an Air Force regulation requiring the reporting of illegal
drug use to police authorities) held that “the important governmental purpose in securing the information” about a crime cannot be the basis of an order to
report that crime if it would compel a soldier to incriminate himself as a principal or accessory to the illegal activity he is to report. Non-compliance with the
order will be excused because it contravenes the privilege against self-incrimination. See also United States v. Thompson, 22 M.J. 40 (C.M.A.. 1986).
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Examining Case Law

Because the Manual emphasizes that an order is lawful
even if it interferes with private rights and personal affairs,
constitutional issues are central to any discussion of the le-
gality of an order. '

The Supreme Court addressed several of these i issues di-

rectly in the benchmark case of Parker v. Levy.? Captain
Howard B. Levy was ordered by his superior commissioned
officer to conduct certain medical training for special forces
aidmen going to Vietnam. He refused to obey that order be-
cause of his opposition to U.S. involvement in Vietnam and
his own concept of medical ethics which prohibited him
from teaching the art of medicine to those who would use it
‘for a military purpose. He was convicted of violating Arti-
cle 90(2), UCMJ. Levy sought relief in the civilian courts.
The district court denied relief, but the Court of Appeals
for the Third Circuit reversed, holding that Articles 133
-and 134 of the UCMJ were void for vagueness.® On appeal,
the Supreme Court decided the constitutional validity of
these same - Articles. ‘Although principally: concerned with
Articles 133 and 134, Mr. Justice Rehnquist’s majority
opinion is lmportant to an analysis of an order’s legality.
Because the obedience required to 2 lawful order is no dif-
ferent from that obedlence demanded by the UCMJ, and an
order’s effect in requiring or proscribing a certain act or
acts is no 'different from the conduct regulating provisions
of the UCMYJ, it follows that where the Court’s opinion re-
fers to Articles 133 and 134, it can just as easily refer to an
order, Accordingly, Parker'v. Levy stands for the principle
that the fundamental necessity for obedience, and the con-
sequent necessity for discipline within the military, allows
'that which would ‘be constitutionally impermissible outside
it,'® and, therefore, an-order indeed can restrict constitu-
tionally guaranteed nghts Such 'a restriction; ‘however,
must be related to a 'military purpose, and must not be
“void for vagueness” or “overbroad” in wolatlon of a con-
stitutional- nght n- X

Vagueness is the doctrine that requlres a minimum de-
gree of definiteness in a statute’s language, so that there is
“sufficiently. definite warning as to the proscribed conduct
when measured by common understandmg and prac-
tices.” 12 In the words of Mr. Justice Brennan in Zwickler v.
Koota, a statute is void for vagueness where it “either for-
bids or requires the doing of an act in terms so vague that
men of common intelligence must necessarily guess at its
‘meaning and differ as to its apphcatlon nBoe

(1969).
9478 F.2d 772 (34 Cir. 1973).
10417 U.S. at 757.

-

It_follow from a reading of Parker v. Levy that an order,
too, is void for vagueness, and hence unlawful, if it contains
“no standard by which criminality [can] be ascertained” ™
or where the soldier to whom the order is directed “could
not reasonably understand that his contemplated conduct is
proscribed.” 15 An order that is not specific in time, or

. place, or in describing the conduct to be done or omitted, is
unlawful. ,

The constitutional principle of overbreadth prohibits an
otherwise valid statute from furthering a government pur-
pose “by means that broadly stifle fundamental personal
liberties when the end can be narrowly achieved.” !¢ As
stated by Mr. Justice Harlan in NAACP v. Alabama ex rel
Flowers, a statute cannot restrict a private right by “meaps
which sweep unnecessarily broadly and thereby invade the
area of protected freedoms.” ! Accordingly, although

Parker v. Levy clearly states that an attack on an order’s

“overbreadth” will be accorded a good deal less weight in

the military (as opposed to an overbreadth challenge to a

civilian law or. regulatlon), 18 an order is unconstitutionally
overbroad if it is so restrictive of a private constitutionally
protected right as to be arbitrary, Thus, an order, which, by
its own clear and precise terms, might restrict a clearly pro-

tected right would be unconstitutionally overbroad.

Furthermore, it seems to follow that an order can also be
unlawful because it is beyond the authonty of the glver of
the order to make it.

Military appellate judges apparently have been unwxllmg

‘to analyze the lawfulness of an order on purely constitu-

tional grounds. Thus, it is rare that the reported cases use
the phrases “‘void for vagueness” or “unlawful because
overbroad.” Rather, the cases appear to be decided on the
facts and circumstarices developed in the record of trial,
and the lawfulness of an order is determined by using a fair-
ly broad test which examines the order’s specificity,
definiteness and nexus to a nuhtary purpose. In many cases,
however, this test looks as if it is shorthand for vagueness
and overbreadth ,

' In United States v. “Trani,*® an early declswn of the

Court of Military Appeals, Private Patrick Trani was con-
victed of willfully disobeying the command of a superior
commissioned officer to perform close order drill. Priyate
Trani was ordered to do drill “indefinitely”” until he
“shaped up and got a little better dlsmplme, better control
of lnmself »

On’ appeal .the court concluded that “itisa fam:ha.r and
long—standmg principle of mxhtary law that'the command

8417 U.S. 733 (1974). The initial trial of Captain Levy is found in United States v. Levy, 39 C M.R. 672 (A B.R. 1968), petmon denied, 18-CML.A. 627

y

1], at 752. See also United States v. Green, 22 M.J. 711, 713 (A.C.M.R. 1986) (post regulation that was “'standardless and um'easonable” wnll not be

enforced). ‘

"'Jordan v. DeGeorge, 341 Us. 223, 232 (1951)
13389 U.S. 241, 249 (1967).

#4417 U.S. at 755.

[
PR

15 1d, at 757 (citing United States v. National Dalry Corp 372 US. 29, 32-33 (1963))

16 Shelton v. Tucker, 364 U.S. 479, 488 (1960).
17377 U.S. 288, 307 (1964)
!

18417 US. at 760. | ' R
99 CM.A. 293,3 CMR. 27 (1952). :
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of a superior officer is clothed with a presumption of legali-
ty.”?® The court reasoned further that “the unlawfulness of

the command [or order] must thus be a fact . . . and the
onus of estabhshmg this fact will, in all cases . . . except
where the order is palpably 111egal on its face . devolve

upon the defense, and clear and coancmg ewdence will be
required to rebut the presumption.”? The court upheld
Private Trani’s conviction for willfully disobeying the order
on the grounds that the command *did not appear unlawful

on its face” 22 and that the defense had failed to overcome

this presumption of legality which attached to all mlhtary
orders.

In United .S'tates v. Wartsbaugh, 2 the.court, relying
heavily on its earlier decision in Trani, upheld Sergeant
Wartsbaugh’s conviction for disobeying an order of his
company commander to remove a silver bracelet he was
wearing on his arm. Again, because the defense at trial
failed “to produce some evidence that the order was beyond
the scope of authority” and “overcome the presumption of
the legality of the order,”? the order was lawful as given.

" In United States v. Milldebrandt,* the accused obtained
a thirty day leave from his unit in order to clear up person-
al financial problems. Milldebrandt ‘was also ordered by his
commander to make written reports “concerning his . . .
indebtedness.” When Milldebrandt failed to make these re-‘
ports, he was charged with and convicted of willfully’
disobeying the command of his superior commissioned offi-
cer. In examining the lawfulness of the order, the court was
concerned with all-inclusive nature of the command. “[Flor
aught that appears, the accused might have been required
to give a detailed statement of every financial transition en-.
gaged in by him while off duty. . . . [I]f the order was as

broad ‘as that, the accused mnght be prosecuted for failure
to disclose information of a confidential or incriminating.

nature.”’ 26 The court concluded that the order to
Milldebrandt was so broad as to be unenforceable. It em-
phasized that “unless an order of this’ type is so worded ‘as
to make it specific, definite, and certain as to the informa-
tion to be supplied,”? it will be held to be 1llegal

-In United States v. Wysong,z’1 the accused Sergeant First
Class Charles Wysong, tried to hinder an -official investiga-
tion by threatening persons in his unit who were called to
appear as witnesses. As a result, his company commander
ordered him “not to talk to or speak with any of the men in

2 4. at 296, 3 CM.R. at30

the company ‘concerned with this investigation except in
line of duty.” # The accused subsequently spoke with sever-
al soldiers: who he knew were witnesses about their
testimony and went so far as to solicit one soldier to testify
wrongfully. Upon these facts, he was convicted of failing to
obey the lawful order-of his company commander. ,

' The Court of Military Appeals, in analyzing the lawful-
ness of the command, recognized at the outset that the
order “severely restricted the accused’s freedom of speech.”
But the court implied that this curtailing of a fundamental
right was not central to a test of lawfulness. Instead, the.
court stressed that the order, which restrained Wysong
from communicating with certain persons both on and off
duty, could be interpreted literally to prohibit the simple
exchange of pleasantries, and failed to identify the particu-
lar persons “concerned” with the investigation, In short,
the order was “so broad in nature and all inclusive in scope
as to render-it illegal.” * The order might well have been
sufficient to support a conviction if it “had been narrowly.
and tightly drawn and was so worded as to make it specific,
definite and certain.” ¥ As this order was illegal, however,
the court set aside the finding of guilty.

In United States v. Wilson,% the Court of Mﬂltary Ap-
peals examined the legality of an order not to drink liquor.
The accused had been ordered by his squadron commander

“not to indulge in alcoholic beverages” because this com-
mander believed Wilson’s use of alcohol caused him to
commit acts of misconduct. The court concluded that every
order was presumed to ‘be legal, but that if an order limits
the personal rights of a soldier, it must be connected with
the “morale, dlsmpllne and usefulness of military ser-
vice.” ¥ The order given Wilson, however, “was to apply in
all places and on all occasions” and by its terms made no
exceptions, so that “a single drink of beer would violate the
order as definitely as the consumption of a fifth of thskey,
and a drink to toast the health or welfare of a friend in the
privacy of his quarters was as much prohibited as a drink-
ing spree in a public tavern.”* As a result, because there
were no circumstances tending to show its connection to
military needs and the order was so broadly restrictive of a
private’ nght of an mdmdual it was arbltrary and ﬂlegal 35

A more recent case continues this same analytical ap-
proach. In United States v. Dykes,3¢ the Navy Court of
Military Review stressed that an order was lawful if it was

21 1. (citing w. Wmthrop, Military Law-and Precedents para 838 (2d ed. 1920) See also Umted States v. Chcrry, 22 M.I. 284 (C.M. A 1986)

21 CMA. m297 3 C.M.R. at 31.

233) CM.A. 535, 45 CM.R. 309 (1972)
% 1d. at 540, 45 CM.R. at 314,

58 C.M.A. 635, 25 CM.R. 139 (1958).
2614, at 637, 25 C.M.R. at 141,

Y14, at 638, 25 CM.R. at 142,

289 C.M.A. 249, 26 C.M.R. 29 (1958).
914, at 250, 26 C.M.R. at 30.

0g.

3 1d. at 251,26 CM.R. at 31.

3212 CM.A. 165, 30 C.M.R. 165 (1961)
¥ 14. at 166, 30 CMR. at 166.

M4

¥ See aIso United States v. Green, 22 M.J. 711 (AC M. R 1986), dlscussed infra notes 40-45 and accompanymg text ‘

366 M.J. 744 (N.C.M.R. 1978).
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“reasonably in furtherance of a service’s duty to=protect the’

morale, - discipline, and usefulness of - its members” even
though it may deprive an individual of an established pri-

vate right or interest. The court acknowledged, however,:

that “where such a connection is lacking and the order is
broadly restrictive of a private right unrelated to a military
need, the order is arbitrary and illegal and perforce will be
struck down.” , .

The legality of an order curtallmg a soldier’s freedom of
association was at issue in United States v. Lloyd.* The ac-
cused was given the command by his unit commander “to
stay away from Mrs. Coleman.” She was the estranged wife
of another soldier in the accused’s unit. The unit command-
er testified at trial that he gave the command to avoid
further trouble between the accused and Mrs. Coleman’s
husband, and thereby protect discipline and increase morale
in the unit. The commander stated at trial that he intended
the order to remain in effect until he rescinded it and that
he intended it to apply at all times and in all places. He re-
lated that he had told the accused that “if he were to see
Mrs. Coleman walking down the street, he, the accused,

. was to turn around and go the opposite way.” The military
judge granted a motion to dismiss the charge alleging a vio-
lation of the order on the grounds that the order was
unrelated to a military duty, so broadly restrictive of the ac-
cused’s private right to associate freely with others as to be
overbroad, and void for vagueness because of its unlimited
time and scope. First, the defense counsel argued that the
curtailment of the accused’s first amendment right was un-
related to a military duty as the Coleman marriage was at
an end. A written separation agreement had been executed
by the parties in which each contracted to conduct their
personal lives as if they were single, and Mrs. Coleman had

rented and lived in her own quarters, separate from her

husband. It was thus unreasonable for the unit commander

to believe his order would further discipline or morale

where there was no longer a marital relationship. Second,
the order, by its terms, was to apply in all places and on all
occasions. It made no exceptions. A prearranged rendez-
vous between the accused and Mrs. Coleman in the privacy
of her apartment would violate the order as definitely as an
unintended meeting at the commissary while purchasing
groceries. The open-ended nature of the order as to time

371d. at 748.

_

and place made it arbltrary, mcapable of bemg obeyed and
hence void for vagueness. » '

Fmally, although spemﬁcally dealmg with the lawfulness
of a regulation, the recent case of United States v. Greeri%®
is clearly important to a discussion of what makes a com-
mand or order lawful. In Green, the accused was convicted
of violating a local regulation that prohibited & soldier from
“having any alcohol in [his] system or on [his] breath dur-
ing duty hours.” 4! The Army Court of Military Review
stated at the outset that regulations that “only tangentlally
further a military objectxve, are excessively broad in scope,
are arbitrary and capricious, or needlessly abridge a person-
a) right are subject to close judicial scrutiny and may be
invalid and unenforceable.” ¥ Applying this standard to the
regulation in question, the court concluded that it was *so
broad as to encompass otherwise innocent c¢onduct”* be-
cause the regulation purported to ‘‘make criminally
punishable the fact of alcohol in the ‘system’ of the soldier,
irrespective of whether the quantity involved is so great
that intoxication or impairment is practically certain to re-
sult or so small that its physical presence can scarcely be
detected 4 The court concluded that the local regulation
was “essentially standardless, arbitrary, and unreasona-
ble”** and thus illegal. By analogy, the discussion in Green
applies with equal force to any test for the lawfulness of an
order.

Attacking the Lawfulness of an Order |

A synthesis of case law results in a three-part test for the
lawfulness of an order. To be lawful, an order must be: rea-
sonably in furtherance of or connected to military needs
(promotes morale, discipline and usefulness of command);
specific as to time and place and definite and certain in
describing the act or thing to be done or omitted; and not
otherwise contrary to established law or regulation

Understanding this test, the innovative defense counsel
will attack an order’s lawfulness on constitutional grounds
as void for vagueness and overbroad. If an order is so un-
clear that it cannot be followed as it contains “no standard
whatever by which criminality [can] be ascertained,” then
it is void for vagueness. Together with this argument of
vagueness and imprecision, a defense counsel should argue

38 General Court-Martial (U.S. Army Southern European Task Force and 5th Support Command, Vicenza, Italy, 27-30 Aug. 1985).

3 Other military cases discussing the lawfulness of an order include United States v. Landwehr, 18 M.J. 355 (C.M.A. 1984) (order to return to appointed
place of duty); United States v. Pettersen, 17 M.J. 69 (C.M.A. 1983) (order to return to duty station while in AWOL status); United States v, Bratcher, 18
C.M.A, 125, 39 CM.R. 125 (1969) (order to work as a soldier and perform assigned duties); United States v. Aycock, 15 C.M.A. 158, 35 C.M.R. 130 (1964)
(accused ordered not to contact witnesses in trial); United States v. Martin, | C.M.A. 674, 5 CM.R. 102 (1952) (order not use cigarettes for bartering pur-

poses); United States v. Miller, 16 M.J. 858 (N.M.C.M.R. 1983) (order not to consume alcohol while on restriction); United States v. Chronister, 8 M.J. 533
(N.C.M.R. 1979) (AWOL sailor ordered to return to ship); United States v. Taylor, 32 CM.R. 851 (A.F.B.R. 1962) (order to report to charge of quarters
every two hours); United States v. Wahl, 4 CM.R. 767 (A.F.B.R. 1952) (order not to indulge in alcoholic beverages).

4022 M.J. 711 (A.C.M.R. 1986).
4 Id. at 714.

42]14d. at 716.

Y1

“1d at 718.

45 Id, at 719. In addition to being arbitrary and unreasonable, the court found the local regulation conflicted with Dep't of Army, Reg. No. 600-85, Person-
nel-General-Alcohol and Drug Abuse Prevention and Control Program (1 Dec. 1981) (103 29 Apr. 1983) (revised 3 Dec. 1986) [hereinafter AR 600-85], in
that the latter’s provisions dealing with alcohol impairment implied a general policy condoning a modest blood alcohol level if duty performance was other-
wise unaffected. As the regulation in issue was “virtually irreconcilable” with AR 600-85, it could not be judicially enforceable. See United States v. Garcia,

.21 MJ. 127 (C.M.A. 1985) discussed supra note 4; United States v. Rodriguez, SPCM 20492 (A.C.M.R. 30 May 1986), United States v. Mason, SPCM
18559 (A.C.M.R. 30 May 1986). In these latter two cases, the Army court held invalid local regulations similar to that i in Green, as the regulations were
“gtandardless, arbitrary, unreasonable, and fail{ed] to serve a corresponding military purpose.”

S Parker v, Levy, 417 U.S. at 755.
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that the order as given unduly restricts the accused’s clearly
protected private rights and therefore is overbroad, and be-
yond the scope of the giver's authority. Finally, counsel
should consider whether the order is related to a military

purpose.

Military orders must be lawful. Lawfulness is inferred
unless the order is contrary to the Constitution, the laws of
the United States or other lawful orders, or is beyond the
authority of the issuing official. Consequently, an order is
disobeyed at the peril of the subordinate. The inference of
lawfulness does not apply to patently ﬂlegal orders, such as
ones that direct the commission of a crime.4” After “some”
evidence by the party challenging the order is shown, the
government must establish the lawfulness of the order be-
yond a reasonable doubt.*® This burden is on the
government because the order’s lawfulness is attacked on
constitutional grounds, much as the government has a simi-
lar burden under Military Rules of Evidence 304, 311, and
321. The military judge resolves the issue as an interlocuto-
1y question, and will decide whether the order in question is
a lawful order as a matter of Jaw. A determination by the
judge that the order is not lawful should result in dismissal
of the affected specification. If the _)udge decides the order is
lawful, he or she will instruct the j Jury that the order is law-
ful as a matter of law.*

Even if the judge rules that an order is lawful. some fac-
tual situations may permit a defense counsel to present the
lawfulness of an order as an issue of fact for the court mem-
bers. The Military Judges’ Benchbook states that if there is
a factual dispute as to whether the order was lawful, “that
dispute must be resolved by the members in connection
with their determination of guilt or innocence.”*® The fol-
lowing instruction from the Benchbook indicates the fact
pattern required for the lawfulness of an order to present an
issue of fact for determination by the jury:

(An order) (a regulation), to be lawful, must relate to a
specific military duty and be one which is authorized

- under the circumstances. (An order) (a regulation) is

" lawful if it is reasonably necessary to safeguard and
protect the morale, discipline, and usefulness of the
members of a command and is directly connected with
the maintenance of good order in the service. (It is ille-
gal if (unrelated to military duty) (its sole purpose is to
accomplish some private end) (arbltrary and unreason-
able) (given for the sole purpose of increasing the

penalty for an offense which it is expected the accused
may commit) { ))

. You may find the accused guilty of violating (an order)
{a regulation) only if you are satisfied beyond a reason-
able doubt that the (order) (regulation) was lawful. 3!

For example, assume that the accused is charged with
failing to obey the order of his commander to wash the
commander’s military sedan. The accused maintains that he
disobeyed the order because the order in fact was to wash
the commander’s personal automobile. At an Article 39
proceeding, the defense counsel argues that the order to the
accused was to wash the personal automobile, but the judge
denies the defense motion to dismiss the order as not relat-
ing to a military purpose. Notwithstanding the judge’s

-ruling, the defense counsel can argue on the merits that the

lawfulness of the order depends on whose recollection of its
giving is correct, and that this factual determination of law-
fulness is an issue for the jury to resolve. The jury then will
have to be convinced as to the lawfulness of the order be-
yond a reasonable doubt before it can find the accused
guilty.

This ability to have “two bites” on the issue of lawful-
ness—first as an interlocutory question of fact and law,
second as an issue requiring proof beyond a reasonable
doubt—is similar to the issue of the voluntariness of state-
ments made by an accused. Accordingly, just as a defense
counsel can contest the voluntariness of a statement at an
Article 39a session, lose, and yet go on to require the volun-
tariness of a statement to be decided by the court-members
beyond a reasonable doubt, so can a defense counsel simi-
larly attack the lawfulness of an order under certain factual
situations.

Conclusxon

Determmmg the lawfulness of a military order is pot a
simple task. Nor is attacking that lawfulness. Nonetheless,
the innovative defense counsel who uses both constitutional
arguments and case law and who recognizes that an order’s
lawfulness can be both a legal question for a judge and a
factual determination for a trier of fact will be able to more
successfully.defend a client at trial.

41 Uniited States v. Dykes, 6 M.J. 744, 746 (N. M.CMR. 1978); MCM, 1984, Part IV, para 14c(2)(a)(1). See also United States v. Chcn'y, 22 M.J. 284, 286
(C.M.A. 1986), where the Court of Mxlltary Appeals stated that lawfulness is presumed.

48 See United States v. Tiggs, 40 CM.R. 352 (A.B.R. 1968).

0.
51 Id.

* Dep't of Army, Pam. No. 27-9, Military Judge’s Benchbook, para. 3-28 (1 May 1982) (CI 15 Feb. 1985) [hereinafter Military J\ldgﬁ Benchbook].
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Patents, Copyrights, and Tradémarirg Note

Be All You Can Be® and the Army Mule -

‘ Captam Robert F. Altherr, Jr.
Patents. Copyrtghts, and T rademarks Dlvmon o

“Thé practice of mrhtary law, although unique in many re-
spects, has scveral areas that parallel ‘the practice of our
civilian counterparts. Although unknown to many judge
-advocates, one of these areas is trademark law. Army law-
yers regularly practice trademark law in a manner identical
in most respects:to civilian practitioners. If you find that
hard. to believe, just ask yourself, where would the all-vol-
unteer Army-be if the slogan “Be All That You Can Be”
was used to advertise laundry starch or The Army Mule
identified an Alabama sporting goods and military surplus
store instead of the mascot of the United States Military
Academy. These and many other issues involving the prac-
tice of trademark iaw have been dealt with by Army
lawyers

A trademark i is merely a symbol that allows a purchaser
to identify the source of particular goods. Closely allied
with trademarks are service marks, certification marks, and
‘collective membershxp marks. These marks are symbols
that respectively identify the source of particular services, a
‘partlcular characteristic of goods or'services, and member-
ship in an organization. Such marks are used extensively by
cominercial entities and are adopted and maintained to pro-
‘tect business good will. Millions of dollars are spent each
‘year by private sector commercial concerns to acquire and
maintain legal rights in such marks. . v

Although protectible rights in a trade or service mark
arise at common law through the adoption and use of such
marks, most commercial entities rely upon the system of
federal registration in the United States Patent and Trade-
mark Office to acquire adequate legal protection.
Registration of a mark on the federal Principle Register
provides several advantages over state common law rights.
‘These include: federal Jurrsdlctlon of infringement actions
regardless of the amount in controversy; the right to assert
in federal court a claim of unfair competition along with a
claim of infringement; in federal court, in addition to prof-
its, damages and costs being recoverable, triple damages
and attorneys’s fees are available; as federal registration on
the Principle Register is prima facie evidence of ownership
and exclusive right to use the mark, it places a heavy bur-
den of going forward on an alleged infringer; registration is
constructive notice of ownership and thus eliminates an in-
fringer’s defense that the mark was adopted in good faith;
and registration may be used to stop importation of articles
bearing an infringing mark into the United States. Because
of these and other advantages of federal registration, many
would-be infringers who might adopt and use another’s
common law trade or service mark will not adopt another’s
federally reglstered mark.

The Army, although not a commercial entity, has many

commercial activities, which have generated good will asso-:

ciated with a particular symbol or words. The most readily
apparent example is the Army Air Force Exchange Service.

[

The terms AAFES® PX®, BX® Post Exchange® Base Ex-

change®, as well as the AAFES® Shield logo and the

Runnmg Chef Logo, are all federally registered trade and
service marks. In addition to these well known marks,
AAFES® is expanding its use of trade and service marks to
cover some of the product lines it sells. Currently, there are
several pending apphcatrons for federal registration of
trademarks on various lines of clothing sold exclusively by
AAFES®, Although AAFES® has more reglstered marks
than any separate Department of Army activity, it is by no
means the only activity with registered marks. The West
Point crest is registered as both a trademark for goods and
a service mark for educational services. The Judge Advo-
cate General’s School insignia (Reverentra Legum) is a
registered service mark for educational services, and the
logo of the Uniformed Services Umvers1ty of the Health

‘Sciences (DOD Medical School) is the subject of a pending

service mark registration for educational services. The
trademarks General Abrams® and Abrams® are both regxs-
tered trademarks for the M-1 tank and Patriot® is

registered for the Patriot® Missile System. The names of

Department of the Army publications, such as the Penta-
gram News® have been registered. The Military Traffic
Management Command currently has five applications
pending for registration of the names of newspaper and
magazine publications. Obtaining trademark protection for
the names of command and installation newspapers is ex-
pressly anthorized and encouraged by Dep’t of Defense
Instruction No. 5120.4, and Dep’t of Army, Reg. No.
360-81, Army Public Affairs—DQD Newspapers and Ci-
vilian Enterprise Newspapers (Nov..14, 1984). Command
Information Program (21 Jan -1986). Paragraph 3—5] of AR
360-81 states:

Commanders are encoﬁraged to trademark the name
of publications' produced under authority of this regu-
lation. Except in those cases where the narie of a CE
[Commercial Enterprise] newspaper is already owned
by the CE publisher, all appropriate steps should be
taken to ensure that the name of the publication is
owned by the Army.

As illustrated by these examples, the Army actively pur-
sues trademark protection for many activities. The purpose
for such action is to protect the goodwill that has been de-
veloped by the activities. This is necessary for. several
reasons. The first reason is to protect the public, especially
members of the Army community, from those who might
seek to use trademarks and service marks closely associated
with the Army, in order to falsely suggést that their goods

' or seryices are sponsored by or connected with authorized

Department of Army activities. The second reason, which
is equally important, is to protect the Army’s investment in

- marks closely associated with the Army from being debased

and devalued. The Recruiting Command has heavily adver-
tised Be All You Can Be® and thereby created a mark of
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great value, in view of its close association to the Army.
When people hear the words Be All You Can Be®, they
think Army. That would probably not be the case if the
public also heard ‘Be All That You Can Be used on com-
mercials and in advertisements to identify laundry starch. :

A third reason for obtaining trademark protection is to
avoid being placed in a position where the Army is using
and potentially infringing a mark that has been registered
by someone else. Many installations and major commands
within the Department of Defense have commercial enter-
prise newspapers. Generally, the command or installation
has one authorized newspaper that provides information of
interest to the military community assigned to that com-
mand or installation. Such newspapers typically are printed
by a contractor at no cost to the government (often on a
concession basis), as the contractor derives its revenues
from the sale of advertising space in the newspaper, The
names of such newspapers become well known and are
closely associated with the command or installation as the
source of the newspaper. In at least one case, a contractor,
without the knowledge or consent of the installation in-
volved, obtained a federal trademark registration for the
name of the particular installation newspaper that it
printed. That posed no problem ds long as that contractor

continued to be awarded the printing contract. When the'

installation decided to award the contract to another print-
er, however, the government was'advised by the previous
contractor that the installation could not use the federally
registered trademark and would have to change the name
.of the installation newspaper. This situation could have
been avoided had the installation taken action to have the
newspaper’s name registered as a trademark in the first in-
stance as encouraged by DOD Instruction 5120.4 and AR
360-81. e ~ ‘ ;

Applications to register marks are reviewed in the United
States Patent and Trademark Office (PTO) by a trademark

examining attorney. When a PTO trademark examining at-

torney determines that the statutory requirements of the
Lanham Act (15 U.S.C. § 1051 (1982)) concerning registra-
tion have been met, the mark is published in the PTO
Official Gazette (OG). Any person who believes that he or
she would be damaged by the registration of a published
mark has thirty days from the date of publication to submit
to. the PTO a Notice of Opposition to the mark’s registra-
tion. Filing a Notice of Opposition initiates an interparties
action before the PTO. In that action, the applicant and the
opposer respectively present their case as to why registra-
tion should or should not be granted. An opposition
proceeding involves the submission of pleadings, motions
practice, and discovery. Except for a few modifications,
procedure and practice is governed by the Federal Rules of
Civil Procedure. Testimony may be taken by deposition up-
on oral examination or upon written questions during
scheduled testimony periods. Final briefs are submitted by
each party after the close of the testimony periods. Oral ar-
gument is permitted if either party desires, or the case may
be decided on the basis of the evidence of record and the
briefs submitted. It was in an opposition proceeding before
the PTO that Army lawyers successfully prevented the

-

- Faultless Starch/Bon Ami Company from registering Be

All That You Can Be as a trademark for laundry starch. In
another opposition filed by Army lawyers, the Army suc-
cessfully prevented a sporting goods and military surplus
store from registering The Army Mule as a service mark for
retail store services. The opposition in that case was not un-
dertaken to attempt to assert an exclusive right of the
Military Academy to use the term The Army Mule because
of its well known mascot. It was undertaken, however, to
protect the valuable commercial goodwill that is associated
with the Military Academy’s athletic programs. The Army
had already registered as trade and service marks, the
Army Athletic Association Logo (the letter “A?” with a pic-
ture of the Army Mule superimposed on it) and was
conducting negotiations with several vendors with a view
toward licensing the trademark. (The trademark is used on
items such as jewelry, sport event programs, cloth pen-.
nants, T-shirts, and jackets). Had the store’s attempt to
register The Army Mule been successful, it could have seri-

ously jeopardized the licensing negotiations.

The Patents, Copyrights, and Trademarks Division of the
United States Army Legal Services Agency actively
monitors the marks published in the OG to identify those
marks that may affect the Army. When such a mark ap-
pears, the division contacts the command that is directly
affected (e.g.; the Recruiting Command or the Military
Academy) to ascertain the command’s view on opposing’
the registration. In those cases where it .is determined that
an opposition will be filed, the assistance of the local staff
judge advocate is solicited to obtain the factual information
and evidence required to support the government’s case
before the PTO. ‘

Any attorney may represent a client before the PTO in a
trademark case. Unlike patent cases, there is no register of
attorneys and agents recognized as entitled to represent cli-
ents before the PTO. Trademark law, however, remains an
area of law-that is not practiced widely by general practi-
tioners, as it does require a degree of specialization that can-
only be obtained by studying the Lanham' Act, Title 37
Code of Federal Regulations, and the case law interpreting
the provisions of each. Unfortunately, most judge advocates
and Department of Army civilian attorneys in the field do
not have ‘ready -access to many of the references and trea-'
tises that are essential to a practice involving trademark
cases. As such, trademark .issues are often averlooked or
not considered at the installation SJA level. For those judge
advocates and Department of the Army civilian attorneys
who regularly provide legal advice on commercial type ac-
tivities, it is recommended that you consider whether
particular words or symbols used in connection with those
activities may be functioning as a trade or service mark that
merits protection. In addition to providing an opportunity
to learn a new and interesting area of law, you may be pro-
tecting a valuable Army asset. Questions concerning
trademarks and whether registration is appropriate can be
directed to the Patents, Copyrights, and Trademarks Divi-
sion, United States Army Legal Services Agency
(AUTOVON 289-2430/2431).
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The Regulatory Law Office has filed a complaint and

supportmg pretnal brief before the Federal Maritime Com-
mission agamst the Port of Seattle, WA (POS). The
complaint and brief are on behalf of the Secretary of the
Army and the Military Traffic: Management Command
(MTMC). The complaint involves Army and Air Force Ex-
change Service flour shipments transported by rail from
Oregon to Seattle, and then by water to overseas destina-
tions. POS transferred these shipments from rail cars to
marine containers using forklift operators at 1ts Contamer
Freight Station.: :

The complaint alleges that POS violated the Shippmg
Act of 1984, 46 U.S.C. app. §§ 1701-1720 (Supp. 11 1984),
by charging MTMC under a military tariff with a rate that

was 434% higher than the rate of a commercial tariff that

could have been applied to MTMC’s shipments. The pre-

trial brief demands reparations of $304,776.59, which repre-

sents the difference between what was charged to MTMC
as opposed to what should have been charged. The brief al-
ternatively alleges that if MTMC’s shipments were covered
solely by the military tariff, then it.was applied incorrectly,
because MTMC was concurrently charged two separate
rates for the same service. This alternative argument de-
mands reparations of $86,368.29.

The essential factual issues afe whether the commercral
tariff covered the services performed for MTMC or, alter-
natively, whether the' services performed were chargeable

solely under one item of the military tariff as opposed to the

two separate items under which the services were charged.
There are several essentlal legal issues.

One legal issue is. whether POS engaged in an urireasona-
ble practice under section 10(d)(1) of the Shipping Act of
1984, 46 U.S.C. app. § 1709(d)(1).(Supp. 1I 1984), by
charging MTMC under the mlhtary tariff rather than the
commercial tariff. Another legal issue is whether POS sub-
Jected MTMC to an unreasonable prejudlce or disadvantage
vis-a-vis the commercial shippers in violation of section
10(b)(12) of ‘the Shipping Act of 1984, 46 U.S.C. app.
§ 1709(b)(12) (Supp. 11 1984), when it applied the military
as opposed to the commercial tariff to MTMC’s shipments.

" Because many of MTMC’s shipments occurred before the
effective date of the 1984 Act, another important legal issue

is whether the prooeedmg is govemed by the relevant provi-
sions of that Act or its predecessor, the Shipping Act of
1914, 46 U.S.C. § 801-842 (1982), which it amended. The
Federal Maritime Commission has ruled that the provxslons
of the 1984 Act apply to proceedmgs pending on its effec-
tive date unless this would result in mamfest injustice under
the test set out by the Supreme Court in Bradley v. Rich-
mond School Board, 416 U.S. 696 (1974). Application of
Shipping Act of 1984 to Formal Proceedings Pending Before
Federal Maritime Cominission on June 18, 1984, 79 Fed.

Reg. 21,798 (1984).

The brief of the Regulatory Law Office argues that there
is no manifest injustice in applying the relevant prohibitory
prowsxons of the 1984 Act because the 1914 Act had identi-
cal provisions. Compare 46 U.S.C. §§ 815, 816 (1982) with
46 U.S.C. app. § 1709(b)(12) and (d)(1) (Supp: IT 1984).
Thus the brief argues there is no manifest injustice in apply-
ing these provisions of the 1984 Act because assumedly the
same result would ensue 1f the 1914 Act were applied.

The most nnportant difference between the two Acts is
that the 1914 Act has a two year statute of limitations while
the 1984 Act has a three year limit. Compare 46 U.S.C.
§ 821 (1982) with 46 U.S.C. app. § 1710(g) (Supp. 11 1984).
The two year limit, if applicable, would bar much of the
claim. The Regulatory Law Office makes two alternative ar-
guments on this issue.

It first argues that neither limit is apphcable to the De-
partment of Defense because it is a federal executive agency
and Congress has not explicitly made either limit applicable
to the United States. See United States v. P/B STCO, 213,
ON 527 979, 756 F.2d 364, 368 (1985), and authorities cit-
ed. It next argues that the three year limit is applicable
because this would not result in manifest injustice under the
reasoning of Compagnie Generale Maritime v, S.E.L. Madu-
ra (Florida), Inc., 23 Shipping Reg. (P&F) 1085 (Adm. L.J.
1986), a case with substantially similar facts where it was
held that the three year limit should apply..

The proceedmg was originally set to be heard on October
7, 1986, but has since been postponed until later i in the year.
MTMC now bypasses the Port of Seattle’s services by hav-
ing its shippers source load the flour into containers and‘
dray 1t by motor carner directly to ShlpSlde '

g

1
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Contract Law Note |

Changes in Pubheatmn Requirements for Contract Actions

Federal Acquisition Reg. § 5.002 (1 Apr. 1984) [hereinaf-
ter FAR] states that contracting officers shall publicize
contract actions to increase competition, broaden. industry
participation in government contracting, and help small
businesses and others obtain government contracts. The
three required methods of pubhcatlon (synopsizing in the

‘Commerce Business Daily, solicitation mailing lists, and

posting in -a public place) are designed to further this poli-
cy, and specific guidelines for each have been and continue
to be the subject of extensive regulation. See FAR Part 5
and Subpart 14.2; Defense FAR Supplement Part 5 and
Subpart 14.2 (1 Apr. 1984) [hereinafter DFARS]; Army
FAR Supplement § 5.203 (1 Dec. 1984). The Competition
in Contracting Act of 1984, Pub. L. No. 98-369 98 Stat.
1175, was one of Congress’s first efforts to make some of
these requirements statutory. The Defense Acquisition Im-
provement Act of 1986, which Congress passed on 15
October 1986 as part of the National Defense Authoriza-
tion Act for Fiscal Year 1987, continues the trend toward
congressional “regulation” by statute of these publication
requirements.

The first of the two changes made by the Defense Acqui-
sition Improvement Act of 1986 in this area concerns the
dollar threshold for synopsizing in the Commerce Business

‘Daily. Previously, every proposed contract action, with cer-

tain exceptions not relevant here, that was expected to
exceed $10,000 had to be furnished to the Department of
Commerce for publication in the Commerce Business Daily.
The new requirement increases the dollar threshold to
$25,000, which brings the requirement to synopsize in line
with the small purchase procedures of FAR Part:13. This
should result in significant savings of effort in the adminis-
tration of small purchases, which account for ninety-eight
percent of all contract actions but only eight percent of all
dollars spent on Department of Defense contracts. Further-
more, the lead time required to process small purchases
between $10,000 and $25,000 has been cut down considera-
bly, because the Competition in Contracting Act
requirement to wait, after issuing the solicitation, a mini-
mum of thirty days before opening bids or proposals is no
longer applicable. 41 U.S.C. § 416(a)(3)(B) (Supp. II 1984).
The change may, however, adversely affect competition by
small businesses that normally bid on small purchases and
that previously relied upon the Commerce Business Daily to
learn of new government contract actions.

55 .
56

The Defense Acqulsmon Improvement Act of 1986 also
attempts to make statutory the requirement in DFARS
§ 5.101 .to post in a public place in the contracting office a
notice of all solicitations expected to exceed $5,000. Section
922, Defense Acquisition Improvement Act of 1986. Poor
draftsmanship of the statute, however, has resulted in some
significant differences between the statute and the existing
regulation and will create some confusion in contracting of-
fices attempting to follow them. First, the statute applies
only to contract actions expected to exceed $5,000 but not
$25,000. Because it is silent as to contract actions expected
to exceed.$25,000, DFARS § 5.101 presumably applies to
them and posting is still required.

The more difficult question concerns to what solicitations
this posting requirement applies. Under. the regulation,
posting is required for “each solicitation for an unclassified
contract action . . . which provides at least 10 calendar days
for submission of offers (emphasis added). DFARS
§ 5.101(a)(2). The new statute, however, states that solicita-
tions for bids or proposals “for a contract for property or
services” shall be posted “for a period not less than ten
days.” Section 922, Defense Acquisition Improvement Act
of 1986. On its face, then, the statute is applicable even to
classified procurements, but not to contracts for other than
property or services. Arguably, it does not cover contracts
for such things as research and development, technical da-
ta, and poss:bly construction,

Also; the new statute seems to -distort the posting re-
quirement by ignoring those situations where posting was
not previously required due to time constraints, ie., urgent
requirements. Under the statute, if it meets the dollar
thresholds it must be posted for at least ten days, regardless
of the urgency of the contract action. Did Congress intend
1o prevent the Department of Defense from fulfilling its ur-
-gent requirements that happen to fall within the $5,000 to
$25,000 range? Unfortunately, that is what the statute now
says, and still more legislation will be needed to correct the
flaws in the latest attempt by Congress to unprove the pro-
curement ‘process.

Until further gu:dance or 1mplementatron from Congress
or the FAR or DAR Councils is received, field offices
should follow the dollar change in the requirement to syn-
opsize, but should continue to follow the posting
requirements in DFARS § 5.101. Watch this space for fur-
ther developments in this area. Major McCann.
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Legal Assistance Items

The following articles include both those geared to legal

assistance officers and those designed to alert soldiers to le-
gal assistance problems. Judge advocates are encouraged to
adapt appropriate articles for inclusion in local post publi-
cations and to forward any original articles to The Judge
Advocate General’s School, Army, JAGS-ADA-LA,
Charlottesville, VA 229031781, for possible publication in
The Army Lawyer. ‘

Consumer Law Notes

Door-to-Door Sales

According to the Texas Attorney General’s oﬂice, several
door-to-door sales operations headquartered in Irving, Tex-
as, have hired young people to solicit sales door-to-door in
other states. Several complaints have been registered in
Texas by consumers who have not received the products
they purchased. The Texas office is seeking information re-
garding these transactions so that it can assist the states in
which consumers reside in mamtammg litigation brought in
Texas, the seller’s state. The companies involved apparently
include: Hy-Pro Chemical (household cleaner), Mecca
(magazines), and Circulation Builders (magazmes) Those
who have information about these companies or others
should contact their local state attorney general’s office,
who will work with the Texas Attorney General in pursu-
mg complaints.

1

Effective 1 October 1986, I-'-'lorlda law expanded its door-
to-door sales provnston to include leases and rentals of con-
sumer goods and services, whereas the former law included
only sales of such goods and services. In addition, the new
law requires that those who want to make home solicita-
tions first obtain permits from the clerk of the circuit court
for the county in which such sales are to be conducted. Vio-
lations of the home solicitations sales provisions, which
were formerly first degree misdemeanors, are now second
degree misdemeanors under Florida law. 1986 Fla. Laws
501 021, 501.022, and 501.055. '

Health Clubs

The Consumer Protection Division of the Maryland At-
torney General’s Office has issued a pamphlet entitled,
“Consumer Tips on Health Spas.” The pamphlet includes
information on a new state law that is designed to protect
club members and provides consumer advice on health
clubs, which include health spas, figure salons, sports cen-
ters, diet centers, and self-defense schools. For example, the
pamphlet notes that all health club membership contracts
must now contain a “notice of consumer rights,” advising
customers of their right to cancel the agreement during a
cooling-off period of three business days and must inform
consumers of their rights if the club closes or if they are dis-
abled and cannot use the facility. Copies of the pamphlet
may be obtained by writing the Consumer Protection Divi-
sion at 7 North Calvert Street, Third Floor, Baltlmore,
Maryland 21202, : ,

In Colorado, a prelumnary m_]unctmn prohibits Peoples
Financial Services of Arvada, Colorado, from pursuing col-
lection efforts against former members of a now defunct
health club, Cosmopolitan Lady, Inc. (which has done busi-
ness under the trade name of American Man, Confident

I

- Lady). The state has alleged that the continuing collection
efforts violate the Colorado Consumer Protection Act,

which allows health club members to cancel their contracts
upon the permanent discontinuance of the health club.

Credit Card Surcharges

A New York city retail store, East 33 Street Typewriters
and Electronics, has entered into a consent agreement with
the state attorney general’s office pursuant to which the
store agrees to stop imposing a surcharge on credit card
purchases. The store, whose advertisements failed to dis-
close that the quoted prices were available only to cash
customers, had been charging credit card customers an ad-
ditional fee over the quoted price of merchandise: 5% for
American Express and 3% for Visa and Mastercard. The
store has also agreed to refund the surcharges to all cus-
tomers who paid them between June 1984 and June 1985.

Work at Home Plans

Consumers are agam remmded of the potential problems
inherent in “work at home” schemes. The Iowa Attorney
General has obtained a consent judgment (applicable to Io-
wa residents) that provides restitution to those recruited by
Marks Elan Vital, Inc., a Florida business, to assemble toy
clowns in their homes. Although advertisements indicated
“Easy assembly work. $600 per 100. Guaranteed Payment.
No experience/No sales.,” prospective assemblers were
asked to pay a $45 registration fee and a. $60 deposit for
materials that were often insufficient to complete the
clowns. In addition, assemblers were only paid for work
that “passed inspection,” and inconsistent inspection stan-
dards often forced assemblers to keep the clowns or to
accept reduced prices for the clowns they had made because
they were unable to understand or to meet the purported
standards.

“Lemon Law”

The New Jersey Attorney General has announced that
New Jersey consumers who own irreparable new cars may
now sue auto makers directly under the “Lemon Law” be-
cause manufacturers’ arbitration programs under the law
do not comply with federal requirements. This determina-
tion was based on the 1983 “Lemon Law,” which required

‘consumers to first use manufacturer-sponsored arbitration

programs before suing the manufacturer as long as the pro-
grams complied with the Federal Trade Commission’s
(FTC) requirements. In April 1986, questlonnalres were
sent to auto manufacturers doing business in New Jersey to
determine whether the manufacturers’ arbitration programs
were in compliance with FTC requirements. Because no
manufacturer responded fully to the questionnaire, the New
Jersey Attorney General declared the programs ineffective
for purposes of the “Lemon Law.” Based on this finding,
the Attorney-General intends to introduce amendments to
the state “lemon law” designed to protect consumers better.

Minnesota, which was the third state to pass a “Lemon
Law” when it passed its original law in 1983, has become
the first state to guarantee procedural protection to con-
sumers who attempt to resolve complaints through the
arbitration process. Under the new Minnesota law, effective
1 August 1986, automobile manufacturers must provide
consumers with procedural protections during manufactur-
er-sponsored arbitration of new and leased car consumer
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complaints. Among other protections, manufacturer-spon-
sored arbitration panels will be required to: give ‘lemon”
owners a choice between a replacement vehicle or a full re-
fund when it is determined that the consumer is eligible for
such a replacement or refund; give “lemon” owners full re-
funds for their consequential damages resulting from the
defective car, such as sales tax, license fees, and towing and
rental fees incurred due to car repairs; prohibit manufactur-
ers from making presentations during arbitration
proceedings unless the consumer is also given a chance to
be present and heard during the proceeding; and review any
manufacturer’s service bulletins that show the history of re-
pair problems with a particular vehicle model.

Home Repairs

Oregon law enforcement officials are warning consumers
to be especially aware of home repair scams based on re-
ports that members of the Williamson Gang, a highly
organized nation-wide network of home repair workers,
have been soliciting in the Eugene and Portland areas. Ore-
gon officials warn that the Williamson Gang has several
thousand members and visits almost every state, concen-
trating their efforts in the Northwest, offering to repair
roofs, resurface driveways (often with a “‘sealant” com-
posed of a tar-like substance cut with used crankcase oil),
pump septic tanks, exterminate termites, polish silver, and
sell used trailers. Officials warn that the work is typically
extremely expensive and very shoddy or not performed at

Official note that Gang members often drive late-model
cars, trucks, and vans, use magnetic signs to advertise their
businesses, have children make the first contact with the
consumer, target older neighborhoods, and typically ask for
cash or check payments, depositing any checks received im-
mediately. Law enforcement officials and consumer
protection agencies have difficulty catching Gang members
because they often leave the area within a few hours.

Credit Card Liability

" In an action brought under the Truth in Lendmg Act,
the Oregon Court of Appeals held in Vaughn v. United
States National Bank of Oregon, 718 P.2d 769 (Or. App.
1986), that a credit card holder could recover the amount
charged against his account by a third party to whom he
had given authority to use the account on two or three oc-
casions where the individual had no authority to use the
card on subsequent occasions. In that case, Vaughn had al-
lowed his brother’s girlfriend to use his Visa card and
personal identification code number to obtain cash from the
bank’s automatic teller machine in order to make purchases
on Vaughn’s behalf. Several months later, the girlfriend
took the card without permission and-used it to obtain cash
from the bank’s machine for her own use. The bank argued
that it should be permitted to rely on the girlfriend’s appar-
ent authority and that Vaughn should be liable for these
subsequent transactions in full, rather than being limited to
the $50 provided in 15 U.S.C. § 1643 (1982), because
Vaughn had not informed the bank that the girlfriend’s ac-
tual authority had been revoked. The court disagreed and
permitted Vaughn to recover the amounts withdrawn with-
out his permission, concluding that the girlfriend had no
more apparent authority to use Vaughn’s card then would a
thief.

Debt Collection Law

Effective 9 July 1986, attorneys are no longer excluded
from the definition of ‘“debt collectors” contained in 15
U.S.C. § 1692a(6). Public Law 99-361 removes the exemp-
tion formerly applied to attomeys-at-law collecting debts as
attorneys on behalf of and in the name of clients.

Effective 26 June 1986, the penalty provisions of the
North Carolina debt collection law have been amended to
provide that the civil damages that can be awarded may be
the result of either private actions or actions instituted by
the state attorney general. N.C. Gen. Stat. § 75-56.

antauon on Credit Finance Charges

Effective 31 August 1986 the Rhode Island legxslature
has lowered the meximum finance charges on both retail
sales and under revolving or open-end consumer credit
plans from 21% to 18%. R.I. Gen. Laws § 6-27-4 (1986)

Under the South Carolina Consumer Protection Code,
credit-seller’s failure to file a timely interest rate schedule
with the state Department of Consumer Affairs effectively

limits the lender to an eighteen percent annual interest rate

ceiling on its contracts. §.C. Code Ann. § 37-2-305.

Misrepresentations Regarding Business Opportunities

New York has filed its first consumer protection lawsuit
under the federal Racketeer Influenced and Corrupt Orga-
nizations (RICO) Act. The suit, which involves at least a
million dollars and six corporations using at least twenty-
two corporate names, was asserted for a series of fraudulent
schemes intended to entice consumers to invest in retail
businesses. Under the schemes, consumers were promised
huge profits for part-time work and were told that their in-
vestments would be refunded in full if the business were not
profitable. The suit alleges that in each case the promises
were not kept and the consumers’ money was not returned.
The retail businesses involved in the scheme included coin-
operated video games, video cassettes, popcorn, and gour-
met ice cream. Typically, the corporations would advertise
in major daily newspapers in New York and New Jersey of-
fering high earnings, prime locations, substantial financing
and assistance, and guaranteed refunds or buy-backs for
dissatisfied customers. These and other oral promises were
rarely kept and individual consumers frequently lost
thousands of dollars. The state’s lawsuit seeks to end these
fraudulent practices and to obtain full refunds and treble
damages for defrauded consumers. Captain Hayn.

Tax Néws

Standard Auto Mileage Rates for 1986

The standard automobile mileage rates which may be
used in computing tax deductions for 1986 will remain un-
changed from 1985 rates. For automobiles that are not fully
depreciated, the rate will be 21¢ per mile for the first 15,000
miles of business use and 11¢ per mile for each business
mile driven over 15,000 miles. The rate for automobile
mileage in connection with charitable activities is twelve
cents per mile. The rated for mileage for moving expense
purposes and for medical purposes will be eight cents per
mile,

Taxpayers are entitled to deduct either their actual auto-
mobile expenses or use the standard mileage amounts.
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Those who use the standard ‘mileage may also deduct the
related parking expenses and tolls. Major Mulliken.
' Social Security ’Nurﬁberstﬁ Children
- The Tax Reform Act of 1986 will require that children
over the age of five have social security numbers to be
claimed as an exemption on 1988 tax returns. Though this
requirement is not immediate, installations, as part-of their
preventive law program, should organize to inform families
of this requirement and assist them in obtaining social secu-
rity numbers. An'excellent program has been developed by
Patricia F. Halsey, the Chief of Client Services at the Pre-

sidio of San Francisco, California. Printed below is a copy
of the letter she developed announcing the program.

Protéct Your Most Valuai)ie Tax Exemption: Apply for a Soi:ial Security
. " Number for Your Children

The *“Tax Reform Act of 1986" requires that all children over the age-of
five years must have a taxpayer identification number (TIN) from the So-
cial Security Administration to be claimed. as an exemption on your 1988
tax return. To avoid the delay that may occur when the entire nation be-
gins applying for Social Security numbers for children, the Social Security
Administration has agreed to come on post for two days during “Army
Family Week” and process applications. Legal Assistance is hosting the
Social Security Administration and is making appointments for the appli-
cation service which will be available two days, November 25 and
November 28, from 9:00 A.M. to 3:00 P.M. st the Legal Assistance Office.
To take advantage of this service you will need to call 561~4273 and make
an appointment and you should also gather proper documentation es listed
below prior to attending your appointment. . | . :

The Social Security law requires that you furnish documentary evidence
of your child’s date of birth, U.S. citizenship or legal immigrant status,
and identity. You must also furnish copies of the court orders for either a
legal guardianship or appointment as a legal custodian of a child. Lastly,
you'must furnish’documentary evidence as to your own ‘identity. The fol-
lowing is a list of the types of documents accepted by the Social Security
Administration. o o : ‘

Evidence of Birth Date and ‘Ciﬁ;enship for Childrén Born in the U.S.A.

1. Public record of birth established before age five is preferred and should
be submitted if at all possible. S ‘ . :

2. Religious record of birth or Baptism estabiished_ before agq‘ ﬁv;.
3. Hospital record of ‘birth established beforg age five. ‘

“Evidence of Birth Date and Citizenship for Children Born Outsidc the
i i . US.A. .

1. U.S. consular report of birth. -
2. Child’s foréign birth certificate, and one of the following: ' '
" A) US. citizen ID card; or » P

B) Certificate of citizenship; or

C) U.S. passport; or S

D) Naturalization certificate. .

. Evidence of Identity for all Children
One or more of the following for the child:
Military ID card;

N e

. School record;

, School ID card;
. School report card; - ‘ : ‘
. U.S. passport; : S
. U.S. citizen's ID card;

. Adoptic‘jn‘ record;

L

L I

. Church membeiship or confirmation record; ’
. Medical records;
10. Vaccination certificate;

O 00~ O

11. Insurance policy;
12. Day care or nursery schoo) record; °
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13. Child’s membership in Boy Scouts, Girl Scouts, or other youth organi-
mationor. ., - R N I
14.-Any other document pr,oiriding ‘identifying data sufficient to establish
proper identification . L e N
.. .Evidence of Legal Guardianship or Legal Custodian

1. Court docurents awarding guardianship; or :

{

2. Court documents appointing legal custodian. o ,
Evidence of Parent’s, Legal Guardian’s, or Legal Custodian’s Identity
1. Military ID card; o AR 0 e

2. Driver’s license; ’ ’

3. State ID card;

. Voter’s registration card;

. Marriage record;

4

5

6. Divorce decree;
7.US. passpoft;
8. :Med‘icai records; or
9. Inéurancepolicy. - : e

Do not submit photocopies of documents. ‘You must provide the origi-
nal document or a copy certified BY THE AGENCY THAT ISSUED IT.
The Social Security Administration will return any document you provide.
It takes approximately two weeks to process applications. If you need as-
sistance in obtaining any document, the legal-assistance office has &
complete listing of where you may write for these documents. ‘

s M\o’de‘l Rules of Px"ofessiona] Conduct ‘ ¥

"The number of states that have adopted a version of the
American Bar Association’s Modél Rules of Professional
Conduct has recently increased to sixteen with the adoption
of those rules by the State of Florida. The states that have
adopted a version of the Model Rules are Arizona, Arkan-
sas, Connecticut, Delaware, Florida, Idaho, Maryland,
Minnesota, Missouri, Montana, Nevada, New Hampshire,
New Jersey, New Mexico, North Caroling, and Washing-
ton. Additionally, .a number of other states are in the
process of studying the Model Rules in consideration of
possible adoption. The Model Rules have been under study
by the Army as well as by a Joint Services Committee made
up of representatives of each military department. Current-
ly, however, the Army has, in Army Regulation 27-1 and
Army Regulation 27-3, adopted the Model Code of Profes-
sional Responsibility. ; , TP

Legal ‘Assistance ‘to Survivors oi’ Gander

‘The following is a synopsis of three additional messages
concerning assistance to the survivors of the soldiers killed
in the Gander, Newfoundland crash, which some offices
may not have received. . '

~ Air Crash Legal Assistance Update No. 16 A

1. Legal assistance officers are required to notify this office
if the family they are assisting has not retained civilian
counsel. This report should indicate whether the family is
in the process of retaining such counsel. Advise if the fami-
ly. is ‘requesting JAG assistance in settling claims against
Arrow. Suspense is 4 June 86. .~ - - I PRI
2. One additional firm has been added to the aviation acci-
dent lawyer referral list. It is: Smiley, Olsen, Gilman, and
Pangia of Washington, D.C.; (202) 466-5100; Mt. Nicholas
Gilman, fee of 15-20 percent. ' :

3. The Canadian Safety Bodrd hearings have been complet-
ed. They have not yet determined the cause of the crash,
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and have ordered a number of additional tests be per-
formed. Preliminary indications are that the crash was
likely caused by the concurrence of a number of factors, no
one of which alone would have caused the crash These fac-
tors are:

a. 0verloadmg the plane. Whlle the load factor was w1th-
in the FAA-approved specification for a DC-8, it was
heavier than the crew had calculated, thereby affecting the
weight and balance of the aircraft. This would have had an
effect on the flight characteristics of the aiccraft on take-off.

b. Icing. The indications are that there was some frost on
the wing surfaces. This would have decreased slightly the
lift wing characteristics of the wings. While other aircraft
took off without deicing, this plane was very heavily loaded
and historically used all available runway to take off.

c. Crew fatigue. This crew had taken the flight from Ft.
Lewis to Gander and on to Koln, Germany. There another
crew took the flight into Cairo and back to Koln. The origi-
nal crew then took over and continued on to Gander and
the crash. The original crew had a rest stop of 10 hours.

d. Mechanical problems. The right outboard engine was
running 40-50 degrees hotter than the other engines. It ap-

pears that the crews were throttling back on this engine to ~

prevent it from overheating at take-off. Thus this engine
was not operating at full thrust. (There was evidence that
the fault was a defective temperature gauge and that the en-
gine was running properly. While Arrow knew this, they
never told the crew who continued throttling: back in the
belief that the engine was running hot.)

e. Failure of the crews to communicate. When the crew
returned from Cairo, it appears that they did not inform the
new crew of anything relating to the flight or the aircraft.
Thus the crew was not informed of any of the weight and
balance matters, problems encountered, or the flight char-
acteristics of the aircraft with that particular load. .

4. The safety board has determmed that additional i lnqulry
is warranted into a number of areas. These include: Hy-
draulics (the aircraft had a recent history of requiring large
amounts of hydraulic fluid. The mechanic in Koln reported
adding 7 quarts); ratcheting in the steering column (the
crew from Cairo to Koln reported a ratcheting in the steer-
ing column. This could have affected the trim adjustments
in setting the balance of the plane. This was not reported in
Koln; if it had been the plane would have been grounded);
the amount and effect of icing.

S. During the hearing, the representatives of Arrow and the
estates of the crew tried to raise the possibility of an on-
board explosion as the cause of the crash. While the safety
board concluded that there were a number of areas needing
further inquiry, one conclusxon was announced: *“Simply
stated, and although an’ extremely thorough wreckage
search was carried out, no evidence was found of any explo-
sive action resulting from criminal act, and no evidence was
found of any military explosive devices being carried on
board the aircraft aside from limited revolver ammunition.”

6. Copies of the transcript of the Canadian safety board
hearings may be obtained by contacting: Steno Tran
Services, Inc.; 1376 Kilborn Avenue; Ottawa, Ontario, Can-
ada K1H6L8 telephone (613) 521-0703. The cost for a
complete transcript is about $3,200 depending on the ex-
change rate. The findings and a summary will be released at
a later date. Further information about these will be re-
leased when available.

7. If & legal assistance attorney is pending reassignment
while :still assisting a family, arrangements for substitute
counsel must be made before departing. This includes ar-
ranging for appointment of a substitute, and where possible,
personally mtroduémg the pew attorney to the family. An
after-action report is requlred upon reass:gmnent The re-
port format will be announced shortly.. - ;

Air Crash Legal Assistance Update No 17

1..An after-action report is required of each attomey as-
signed to this mission. The report should include:
a. Name of attorney.
b. Name of deceased.
c. Name and relationship of client to deceased.
.d. Did you attend the special TTAGSA course?
‘e, If you attended the course, was it helpful? How could
it have been improved?
f. Approximate number of hours spent providing
assistance.
g Brief outline of assistance rendered.
h. Brief outline of significant problems encountered.
. i. Has the assistance from the office been adequate? If

not, how could it have been improved?

j- If a reservist, or if the information is available, what
would the cost of the services have been if you were to
charge a fee?

k. How can the legal assistance and casualty assistance
program be improved?

2. This report is to be filed upon:
" a. Reassignment of the LAO;

'b. Retention of civilian counsel, and substantial comple-
tion of all other duties; or-

<. In any case NLT ‘15 June. In those cases which are not-
completed the report will also include: ~

(a2) What remains to be done, and

(b) Expected termination date.

3. The judicial panel on multidistrict litigation has ruled
that all U.S. district court cases against Arrow as a result of
the Gander crash will be consolidated for purposes of deter-
mining liability in the U.S. District Court for the Western
District of Kentucky, Paduca, Kentucky. Judge Edward H.
Johnstone is the p'residing judge. His first ruling contained a
strong prohibition against any 'ex parte communications
with the judge

4. Some attorneys are apparently claiming 10 be on the
plaintiff's steermg committee in the multidistrict litigation
(MDL). This is false, and clients should not be misled by
this misrepresentation. The clerk of court for Judge
Johnstone has confirmed that the plaintifs committee has
not been formed. Argument on this issue has been set for 10
June. No decision will be made prior.to that date. If a client
feels that it is important to retain counsel who is on the
committee, they should be advised to await the court’s deci-
sion. This office will be furnished a copy of all court orders
and will keep LAO’s mformed of the desxgnatmn of the
committee.

Air Crash Legal Assistance Update No. 20

. This message, dispatched 29 August 1986, has the fol-
lowing date-time group: 291200Z Aug 86..

1. The plaintiffs’ steering committee recently moved for
summary judgement against Arrow. Arrow did not contest
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this motion as to compensatory damages. It has filed plead-
ing contesting the applicability to punitive damages. On 27
August 1986, Judge Johnstone granted plaintiff’s motion in
part. In all federal cases, liability against Arrow.has been
established for compensatory damages. The issue of liability
for punitive damages has not been resolved. The amount of
the compensatory damages remains to be resolved on an in-
dividual basis.

2. This office is aware of eight completed settlements. These
are: one at'$145,000; four at $150,000; one at $157,654; one

e

at $350,000; and one at $443,014. To date AAU has used
the $150,000 as a benchmark :in settling single nondepen-
dent cases. . However, it appears that they are starting to
move to'a higher value. This office will attempt to follow
settlements in all cases. It is imperative that you keep us in-
formed as you become aware of settlement offers and other
information that will be helpful... - »

i

" Claims Report;’n

‘ " United ,States‘Army Claims Service’ SEE

e

* Handling Overflight and Artillery Firing Claims

" M. Joseph Rouse .

. ‘Chief, General Claims Division .

[
Introduction |

It would seem that the volume of claims arising from the
notice and air blast of aircraft and large caliber weapons by
persons living in the vicinity of military installations should
be directly related to the number of overflights and the
amount of firing originating on such installations. In some
situations, however, it.is not true that installations with nu-
merous flight operations or frequent heavy firing get. the
most claims. The manper in which complaints concerning
such activities are handled plays a large part in both com-
munity relations and the filing of claims. Where a good
system for receiving and investigating complaints is in ef-
fect, claims do not increase, but actually decrease. Further,
when claims are disposed of fairly and promptly, good-com-
munity relations will flourish. ‘

. ‘Prior to World War II, there was authority to pay for
property damage up to $1,000.as a result of firing activities,
regardless of fault.! In 1942, the Military Claims Act
(MCA) was enacted and incorporated such authority.?
Generally, such claims are considered under the noncombat
activities provision of the MCA?® rather than a negligence
theory. As a result, thése claims do not entail the difficulty
of investigating and determining whether there was, in fact,
a negligent act, but entail only the need to determine causa-
tion and damages. Even this is sometimes difficult, however,
particularly when a complaint is not promptly and thor-

oughly investigated. S o

| Act of Aug, 24,.1912, ch. 391, 37 Stat. 586, - .. .
249 Stat. 1138, 31 U.S.C. § 224a (1952).

3Dep't of Army, Reg. No. 27-20, Legal Serviceq—Cl ims, para. 3—4e (18 Sept. 1970) [hefeinafter AR 27-20)...

428 U.S.C. §§ 26712680 (1982). °

.~ The remedy under the MCA is administrative in nature,
subject to an.appeal procedure, and does not allow recourse
to a judicial remedy. Processing these claims under the
MCA is not often challenged judicially, e.g., by filing suit
alleging a negligent act or omission compensable under the
Federal Tort Claims Act (FTCA).* Most such claims are
so small monetarily that the expense is not warranted, and
claims based on strict or absolute liability are not payable
under the FTCA.5_Additionally, negligence in such cases is
difficult for the plaintiff to investigate and prove. The ques-
tioned activity usually consists of a normal military activity
or operation that is properly conducted and based on mili-
tary needs not comportable with any civilian standards.
Nevertheless, a basic understanding of the law as applied to
efforts to obtain judicial relief is essential if judge advocates
are'to provide the necessary guidance to'commanders and
their staff. The cases of Barroll v. United States, ¢ Leavell v.
United States,” and Peterson v. United States® are recom-
mended reading. An examination of reported cases in this
area follows. i ‘ ‘ ‘

o Examplés (;f Damage Claims

In the case-of overflight cases, one method of attack has
been to. attempt to prove a_taking of property under the
fifth amendment to the Constitution, i.e., an aerial ease-
ment. This was successful in two Supreme Court cases
where there were repeated low level flights over a period of

5 See Laird v. Nelms, 406 U.S. 797 (1972) (sonic boom by- military aircraft); Daleh';té v. United Sfates, 346 U.S. 15°(1953) (exp:losion of surplus fertilizer).

§135 F. Supp. 441 (D. Md. 1955).
7234-F. Supp. 734 (D. 5.C. 1964). e g
%673 F. 2d 237 (8th Cir. 1982).-. .« . T a
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time, the rationale being a physical invasion of the immedi-
ate rirspace. In United States v. Causby,® the damage
consisted of frightening both chickens and people by such
flights. In Griggs v. Allegehany County, '° the flights were at
the end of a runway. ! Such claims do not fall under the
FTCA but solely under the Tucker Act! which allows
suits.in the United States Claims Court. Where the demand
is'less than $10,000, smt can be filed in a Umted States dis-
trict court. u

The principle illustrated is of particular interest at an in-
stallation where there are flights over certain types of
terrain. Routes for such training should be selected after an
aerial reconnaissance and, where indicated, a ground recon-
paissance to ensure that, whenever feasible, the flights are
not over an activity that is particularly susceptible to dam-
age by loud noise, e.g., livestock or poultry operations or

civilian communities. If such cannot be avoided, the deci-

sion to carry out the activity should be made by the
installation commander. !> The reason for requiring a deci-
sion at this level is the policy consideration that such
decisions may be defensible under 28, U.S.C. § 2680(a)
(1982), which states in pemnent ‘part “or based upon the
exercise, function or duty on the part of a federal agency or

an employee of the Government, whether or not the discre-
tion involved be abused.” This does not mean that the
rubber stamping by a senior commander of what is actually
a low level decision will suffice. All alternatives for carrying
out the assigned mission must be presented to the deci-
sionmaker. If this smacks of a federal judge tellmg the
Army how to operate, it must be remembered that it is the
judge’s respons1b111ty to determine whether the Army can
carry out its mission without infringing on the rights of
others. If the commander uses the same guiding pnnclple,
many problems would be solved or abated. '

- A number of reported cases illustrate the foregomg In
Barrall v. United States, there is an exhaustive discussion
concerning the selection of a test site for a large caliber
(280mm) weapon, resulting in 2 decision in favor of the
United ‘States based on the discretionary exception. Judge

92326 U.S. 256 (1946).
10369 1.5, 85 (1962).

Thomson’s rationale -consisted of balancing the risk to the
community against the utility of the Army’s mission. Today
such a decision might well involve not only an installation
commander but also whether consideration was given at a
higher level as to whether the weapons could be fired at an-
other installation.* In Maynard v. United States,'s the
decision to conduct training flights in supersonic- aircraft
and the route selection was similarly excluded. from FTCA
coverage. In Leavell v. United States, the. testmg of jet en-
gines at Shaw Air Force Base was justified in:considerable
detail, to include the exact location of the test site and the
direction in which the engines were pointed. !¢ While in
these cases the decision concerned a taking, they illustrate
that the courts are not reluctant to review command deci-
sions carefully, even when deciding in favor of the Umted
States. ! "

Wh:]e proof that the type and nature of the actmty is
properly planned and approved avoids a payable claim
under.the FTCA, a successful claim can be brought if the
activity .itself is carried out in a negligent manner. How is
negligence determined if the activity is peculiar to the mili-
tary, e.g., a noncombat activity? What standards apply? In
flying activities, altitude levels ‘established by state law or
Federal Aviation' Administration regulations should be fol-
lowed unless a high level decision has been made that
training reqmrements dxctate that such altitude levels be
wolated

In Peterson v. United States, ﬁfteen obsolete B—52s took
off fifteen minutes apart to make simulated bomb drops in
an eight mile wide corridor at an altitude of 550 feet. The
United States was held liable for frightening milk cows
based on testimony from eyewitnesses on the ground that
the planes were lower than 550 feet; the court discounted
the pilot’s testimony that he did not thmk he was below 550
feet. In Lakeland R-3 School District v. United States, '* the
United States was held liable for blast damage to a school
when a Reserve Engmeer unit violated quantlty-dlstance
standatds established by both military and civilian manuals

11 See also Matson v. United States, 171 F. Supp 283, 145 Ct. C1. 225 (1959); Hernng v. Umted States, 162 F. Supp. ‘169 142 Ct. Cl 695 (1958), nghland
Park v. United States, 161 F. Supp. 597,142 Ct. Cl. 269 (1958) (repeated low level flights were also ruled takmgs) Contra Batien v. United States, 306 F. 2d
586 (10th Cir. 1962) (jet plane operation). Note that these are old cases and are not of primary concern today as most installations resolved such problems
long ago by acquiring additional land or easements. Where the overflights were high in the sky, a taking was not upheld. See Kirk v. United States, 451 F. 2d
690 (10th C1r 1971); Gravelle v. United States, 407 F. 2d 964 (10th Cir. 1969); Gtant V. Umted States, 326 F. Supp 343 (W D. Okla. 1970).

228 US.C. §§ 1346(a), 1491 (1982)

13 T!ns principle is equally apphcable to the selectlon of firing points and impact areas for large caliber weapons or for the explosion of excess ordnance or
duds by explosive ordnance dxsposaJ (EOD) personnel although cha.uges in existing firing pomts and unpaet areas is more dlﬁcult due to hnntatxons of
available terrain.

14 For example, firing eight inch guns for the first time at an mstallatlon ina buxltup area when no eﬂ‘ort is made to determme whether a less congested area
is available elsewhere. .

15430 F.2d 1264 (9th Cir. 1970)
6 For other cases involving location of jet engine testing, see Schubert v, United States, 246 F. Supp 170 (S.D. Tex. 1964), Nichols v. Umted States, 236 E.
Supp. 2421 (S.D. Cal. 1964); Bella.my v. United States, 235 F. Supp. 139 (D. S.C. 1964).

170 Nevin v. United States, 696 F.2d 1299 (Sth Cir. 1983), the decision to conduct a biological warfare test using a previously safe bacteria (serratia
marcesons) was excluded under 28 U.S.C. § 2680 (2). A spray containing the bacteria was released from a Navy submarine following the coastline off San
Francisco. The particular bacteria was chosen because it stained water red and could thus be easily detected in the water supply to determine the extent of
distribution. In making his decision, General McAuliffe was presented with scientific evidence that serratia marcesons was considered harmess to humans.
While this was correct at the time, it was no longer true after the test. Nevertheless, the case was excluded under § 2680(a).

18546 F. Supp. 1039 (W.D. Mo. 1982).
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by using excessive charges in blowing up a brldge as a train-
ing exercise.® s g

“While careful planning is 1mportant pnor ‘to establishing
ﬂtght routes or 1mpact areas, it would be wise to also estab-
lish- procedures requiring a periodic review or a review
whenever major changes are made. The records of such re-
views 'should be maintained as permanent files to ensure
continuity in future reviews and availability of evidence: In
such reviews, the senior judge advocate should assure that
consumer advocacy is practiced, with the neighbors of the
installation in questron bemg viewed as the ‘consumers.

Complamt and" Response System

If consumer advocacy and preventatrve measures are
viewed as the first line of defense, the second line is the in-
stitution of a complaint and response system. An effective
claims program cannot be based on a system that investi-
gates only after a claim is received. By then it is usually
much too late to conduct a fair and adequate investigation;
the ceiling crack that may have been there for some time
and only widened when the explosion occurred will have
aged to a point that the determination of its genealogy is
not possible. The passage of time also inhibits the investiga-
tor from obtaining the precise time of occurrence, as
memories have faded. The investigator is confronted with
replies to the effect that the explosions ‘“have been going on
for years.” Difficulty in establishing exact dates leads to dif-
ficulty in establishing what was fired or what was flown,
and where and under what conditions; as well as establish-
ing other possible sources of the problem, e.g., other
explosions, thunderstorms, seismic dlsturbances, heavy traf-
fic, or other aircraft. : fo

Each installation with regular ﬁnng or ﬁymg actrvrtles
should designate an office to receive complaints and a tele-
phone line dedicated to that purpose. The information
concemmg the phone number should be disseminated peri-
odically in local publications and broadcasts. The office
should be either at the headquarters or within a speciaily
des1gnated section, ie., the G5 (civil affairs); the problem
is not just a judge advocate problem but one for the entire
command.

The 1nformatlon extracted from such complaints should

be as precise as possible as to the exact hour, date, and lo- -
cation of the disturbance. A time should be established for *

the inspection of the damage. The information obtained
should be passed along to interested units or staff sections,
to include all those who might have created the noise. This

should not be limited to those who fired large caliber weap-

ons but should also include those who explode ordnance,
e.g., EOD detachments or those engaged in demolition

training. The information obtained should pinpoint the lo-.

cation of the explosion, e.g., firing point and its area of
impact, if any, or the route of flight, and should be recorded
on a topographical map of the area together with the loca-

tion of the place of damage. If the damage is of the type

that results from ground shock rather than air blast, e.g.,

m

foundation, chimney, well, or concrete slab damage, the ge-
ological structure or formation of the intervening land
should be obtamed o

A damage control team should promptly respond to
complaints by conductmg an on-site survey. Such a team
should include a person familiar with construction, a repre-
sentative of the local claims office, and & photographer. All
pertinent data concerning the damaged property should be
obtained from the owner to include the date of construc-
tion, the extent and date of any additions, renovations, or
repairs, and the name of the builder, where applicable. Ef-
forts should be made to determine the extent of any
preexisting damage, as only damage that occurred ‘within
the last two years is compensable. Inquiry of other property
owners ‘as to whether damage to nelghbormg prOperty oc-
curred should be made and recorded.

In overflight complamts partrcular care should be, taken
with regard to aircraft identification. Army aviators should
participate in such identifications. Silhouette charts should
be shown to any ground eyewitnesses by an Army avrator
Direction of travel should be established, and altitude level
should be subject of questioning. Slmrlarly, the unit that
was flying on the date in question should’ record direction
and height of flight. Where a severe conflict exists between
the information obtained from ground eyewitnesses and the
flyers, re-investigation should be carried out 1mmed1ate1y
and efforts to resolve the conflicts should be made, e.g., by
having both w1tnesses confront one another. Whether the
overflight was above or below minimum altitude level could
be the key determinant in the application of FTCA and its
negligence remedy as opposed to MCA and its nOncombat
remedy. ‘

“The foregomg is subject to many variables not the least of
which is a delayed complaint, e.g., the owner finds the dam-
age upon return from vacation or the like. Difficulty may
arise from the fact that the unit in question was on weekend
or two-week training and has'departed. To combat this
problem,:a register of firing or explosion and flying activi-
ties should be maintained to include minimal information,
e.g., date of time, place, type of weapon or aircraft, and
type of activity.

One important consideration is the retention of files con-
cerning the above. As previously indicated, records as to

-planning and selection of routes and locations should be re-

tained indefinitely. Records as to various incidents should
be retained three years, or longer where any property has
been 'the subject of repeated complaints over a long period.

‘Most clalms filed will be quite small i in companson to the
time and effort expended to carry out the foregomg, and
there will be the temptation to “settle a nuisance,” particu-
larly where the amount involved is less than $100. The
trouble with this approach is that one little nuisance might

* quickly become a huge one. Tt is just as bad to pay un-

founded claims as 1t is not to pay wellfounded ones.

There is every reason to continue the pohcy of paymg for
damage resultmg from such “noncombat” activities, pro-
v1ded 1t is done farrly and. umformly This has been

19 The author knows of no case in which quantxty-dlstance standards have been applied fo the selection of ﬁ.rmg points and impact areas and the caliber of
weapon used thereon, or a successful suit for noise pollution based on an overflight above state or federal minimum altitude levels. As indicated supra riotes
13 and 14, however, the selection of partlcular ranges for particular weapons, or the selection of particular aircraft for low level training sites where damage
to the surrounding community is likely, is a matter for high level consideration with appropriate study and justification.

62 DECEMBER 1986 THE ARMY LAWYER e DA PAM 27-50-168




accomplished in firing claims, by and large, by requiring a
scientific appraisal of airshock and ground blast damage al-
legedly caused by firing and explosions by the United States
Army Ballistics Research Laboratories, Aberdeen Provmg
Ground, Maryland, prior to adjudication. *

Similar rationale should apply ‘to property damage
caused by air blast from helicopters. No uniform system
has been created as such claims are not numerous, .due to
the fact that the damage is usually caused by hovering. In-
formation concerning the amount of air blast created by
various types of helicopters can be obtained from the Corps
of Engineer Construction Engineer Lab, Environmental/
Acrostic Team, ATTN; CERL-E, P.O. Box 4005, Cham-
paign, Illinois 61820-1305. Here again, the claim can then
be submitted for a technical opinion to Aberdeen Proving
Ground as above once the degree of force caused' by the air
blast is established.”

'In regard to claims for the effect of noise on various llve-
stock or poultry,?' once the amount of noise created is
known it becomes mainly an ev:dentlary question. Informa-
tion concerning the amount of noise created by various
types of aircraft can be obtained from the United States
Army Aeromedical Research Laboratory Acoustical Re-
search Section, Fort Rucker, Alabama, or the
Environmental Noise Branch, United States Army Envi-
ronmental Hygiene Agency, Aberdeen Proving Ground. It
can also be obtained by conducting a sound test locally us-
ing post environmental hygiene personnel. ‘

The adjudication of damages in noise pollution clalms de-
pends heavily on the evidence developed by persistent
investigation into such matters as veterinary records, prior
production records, and proof of the manner of death. This
information can be deveIOped by usmg local Army veteri-
narians to assist in questioning the owner or the
veterinarian providing treatment. The local county agent al-

so can be brought in, particularly concerning prior

production rates and current prices. Appraisals should be
made in the presence of the claimant or his or her repre-
sentative. Finally, where financial records are available, an

Army auditor from the post comptroller can assist with an- -

audit. 2

/

Off-Post Training -

Many of the principles, procedures, and methods suggest-
ed herein are equal]y applicable to similar claims arising

from off-post training. Land obtained under permit for such

tralmng by Corps of Engmeers personnel usually contains a
clause in the lease concernmg repair of or reimbursement
for any damage. This is a feasible alternative to a claim if
troop labor is available and adequate Tepair can be effected
by the unit. If the training is part of a maneuver and fund-
ing for repairs or damages has been budgeted therefor.
payments can be made by Corps of Englneer personnel
under Army Regulation 405-15.% Only if such methods
fail should chapter 3, AR 27—20 be used

Fmally, a continuing review of clarms for forced or

“emergency” landings on private land.indicates a callous
disregard of property rights and the creation of unnecessary
damage. From the number and location of landings, it
would seem that the so-called emergency. basis for such
landings is dictated more by curiosity ‘or an inability to
walk from an alternate landing site than. from an actual
emergency. : .

Conclusion

T}us artlcle has attempted to stress that necessary ﬁrmg,
flying, and other training activities can be carried out with
more regard to private property and personal rights. Proper
planning of such activities and the selection of places and
methods to carry them out is a matter of legitimate interest
to and advice from senior judge advocates, and not one that
can be delegated or.ignored. As to the receipt and investiga-
tion of complaints, only senior judge advocates can assist in
plans and procedures within the various commands and
staff sections mvolved and encourage their implementation.
Properly. trained claims. Judge advocates and claims attor-
neys play a day-to-day role in the investigation of potential
and actual claims, working in concert with others from the
installation. The underlying thesis is that concern for our
neighbors is not a subject to be raised only after a claim has
been filed. Military activities that cause problems in daily

“~ living in nearby communities should be a matter of continu-

ing concern to everyone in uniform.

0 AR 27-20, pa.ra: 2-8x. This requirement should be followed as it ensures fairness and uniformity. There are other ¢xperts on'the effects of air blast avail-
able at many installations. It may be more convenient to use such experts; however, uniformity is the overriding factor. If all claims are denied or paid on the
basis of an opinion from the same expert, it is much easier to explain why one was paid and another was not.

2! Various studies have been conducted at the Beltsville, Maryland, Agricultural Research Farm concérning the eﬁ‘ects of noise on lwestock poultry, mink,
etc. Inquiries concemmg these studies should be made to the United States Army Claims Service. . ;

2 Local producers can be questloned concernmg proper production methods or inquiry can be made to the Beltsvﬂle farm (supm note 21) When it is neces-
sary to use a damage appraiser who is not a government employee, efforts should be made to select an appraiser with the claimant’s approval. A list of
qualified appraisers can be obtainéd from a district office of the Corps of Engineers. Care should be taken to avoid oonfusmg a damage appraiser with a real
estate appraiser, as each has a separate and distinct role. Sometlmes both may be necessary, provided the fee to be pa.td is warranted by the amount of the
claim.

2 Dep't of Army, Reg. No. 405-15, Real Estate—Real Estate Claims Founded Upon Contract (1 Feb. 1980).

U Why must helicopters always land lmmedlately alongstde ofa downed alrcraft? Better procedures could prevent paying for an entire field of crops mstead
of just a portion thereof.
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Affirmative Claims

Rental Vehicles - NEE
: A potentlal property damage recovery assertion éxists in
some accident situations involvmg rented vehicles. When a
rental véhicle is damaged while in the possession. of a sol-
dier or government employee while on official business, all
or part of the repair costs may be paid or reimbursed by the
government in accordance with Joint Travel Regulations.
In such situations, property damage assertions are not pre-
cluded where there has been third party liability. Therefore,
recovery judge advocates should investigate all such cases
and attempt to collect the amount of the government’s loss
from any third parties liable in tort. Caution: collection ef-
forts :should not be directed at the Army personnel who
renfed the vehicle damaged by a negligent third party.

Personnel Claims Tlp of the Month

T his tip is designed to be published in local command in-
format:on publlcatzons as part of a command preventative
law program.

This month’s tip concerns advice on the recording and
reporting of loss and damage to household goods. Set out
below is a handout for soldiers to aid them in recording and
reporting loss and damage noted after delivery of personal
property shipments. The Office of the Deputy Chief of Staff
for Logistics has requested major commands to distribute
this handout to all transportation activities that counsel
soldiers. A copy is‘to be prowded to each soldier during
counseling. To further assist in this effott, a copy of the
handout was sent with the claims ADP Report to each staff
and command judge advocate with claims approving au-
thority. These claims approving authorities should ensure

that the handout is being used by their local transportation
office and have this information published penodlcally in
local command mformatlon pubhcatnons ‘

Recordmg and Reportmg Loss and Damage to Your
Household Goods

" At the time of delivery of your houschold goods, the ‘carrier w:l.l give
you five-copies of a two-sided pink form—DD Form 1§40/1840R. -

CAl damage and/or 10ss you notice at delivery should be identified on
the front side of the DD Form 1840 by mventory number. name of ltern.
and type of damage or loss. .

“The carrier will leave you three of the five copie's‘ of the completed form
which you and the carrier must sign. (Both you and the carrier sign all five
copies). As soon as possible, but not later than 70 days after delivery, you
must examine every item in your shipment and record any additional dam-
age or loss (which was not noted or listed at delivery) on the reverse side
of the form (DD Form 1840R) by inventory number, name of item, and
the type/extent of damage or loss. You must deliver those three copies of
the completed form to the claims office within 70 days of the delivery. The
claims office will retain two copies. The third copy will be returned to you,
stamped with the date received, for your use when you submit your claim.

NOTE: If your destination js a Navy or Marine Corps installation,
deliver your completed forms to the transportation office for process-
ing your claim. If your destination is an Army or Air Force
installation, deliver your completed forms to the c]axms office at that

' installation.

.. If you submit a clalm agalnst the Umted States for damage and loss of
your household goods during shipment, and there are items on the claim
whichk you have not previously identified on the DD Form 1840 or DD
Form 1840R, or the DD Form 1840R-is not received by the claims office
within 70 calendar days of dehvery. a reductlon in the amount payable on
your claim may result.

If upon delivery of your household goods, you do not receive any copies
of DD Form 1840/1840R, record loss and damage noted during delivery
on your inventory, Ymmediately after dehvely, notify your local claims of-
fice ‘of nonreceipt of the forms. (As in note above, at Navy and Manne
Corps mstallauons notify the local transportatlon office.)

A '_ - Guafd and Reserve Affairs Items

“'Judge Advocate Guard & Reserve Affairs Department, TIAGSA

Position Vacancy

The Judge Advocate Guard and Reserve Affairs Depart-
ment, The Judge Advocate General’s School, has recently
converted the Chief of Personnel Actions from a military
position to a civilian position as a Military Personnel Spe-
cialist, GS-12. This position requires knowledge of the
Army Reserve personnel management system, knowledge

of the legal profession, and ability to prepare faetual and

analytical reports of controversial situations.

- Interested persons should submit a Personél .QualiﬁcaQ

tions Statement, Standard Form 171, to the U.S. Army:
Foreign Science and Technology Center, Civilian Personnel

Office, ATTN: Mrs. Edwards, 220 Seventh Street, N.E.,
Charlottesville, Virginia' 22903-5396. Additional mforma—
tion may be obtained from Lieutenant Colonel Bill Gentry,
Judge Advocate Guard and Reserve Affairs Department, at
804-972~6380 or AUTOVON 274-7110, extension
972-6380.

1987 JAG Reserve Component Workshop

The 1987 Judge Advocate General’s Reserve Component
Workshop will be held at the Judge Advocate General’s
School in Charlottesville, Virginia, from 31 March through
3 April 1987. Attendance is by invitation only; attendees
can expect to receive their invitation packets in mid-Janu-
ary 1987. It is imperative that invited officers notify
TJAGSA of their intention to attend by 18 February 1987.

: On-Site Schedule :
The following changes'to the On-Site Schedule contamed

‘in the August 1986 edition of The Army Lawyer should be
"noted. The action officer for the Columbia, S.C. On-Site has

been changed from LTC Costa M. Pleicones to MAJ James
Hill, P.O. Box 4706, Columbia, §.C. 29240, (803)
737-6458. The training site for the Louisville, KY On-Site

is Ramada Inn East, 9700 Bluegrass Parkway, Louisville,

KY. The host unit, training site and action officer’s tele-
phone number for the Chicago, IL On-Site have been
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changed from the 86th ARCOM, the USAREC Conf.
Room and (312) 858-6877 to the 7th MLC, the Consolidat-
ed Club Ballroom and (312) 790-3403, respectively. The
address for the action officer for the Los Angeles, CA On-

I

Site should be changed from Torrance, CA to Tarzana, CA.
All other information regardmg the above On-Sites remains
unchanged.

CLE News

1. Resident Course’ Quotas

Attendance at resxdent CLE courses conducted at The
Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-
come letter or packet, you do not have a quota. Quota
allocations are obtained from local training offices which re-
ceive them from the MACOMs. Reservists obtain
quotas through their unit or ARPERCEN, ATTN:
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132 if they are non-unit reservists. Army National Guard
personnel request quotas through their units. The Judge

Advocate General’s School deals directly with MACOMs

and other major agency training offices. To verify a quota,
you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, Army, Charlottesville,
Virginia 22903-1781 (Telephone: AUTOVON 274-7110,

extension 293-6286; commercial phone: (804) 293-6286;

FTS: 928-1304).

2. TIAGSA CLE Course Schedule

January 12-16: 1987 Government Contract Law Sympo-
sium (SF-F11).

‘January 20-March 27: 112th Basic Course (5—27—C20)

-February 2-6: 87th Senior Officers Legal Orientation

Course (5F-F1).

February 9-13: 18th Cnmmal Tnal Advocacy Course

(5F-F32).

February 17-20: Alternative Dispute Resolutlon Course

(5F-F25).

February 23-March 6: llOth Contract Attorneys Course

(5F-F10).

- March 9-13: 11th Admin Law for Military Installatxons

(5F—F24)

March 16-20: 35th Law of War Workshop (5F-F42).

- March 23-27: 20th Legal Assistance Course (SF-F23).
March 31-April 3: JA Reserve Component Workshop.
_April 6-10: 2d Advanced Acquisition Course (SF-F17).
April 13-17: 88th Senior Officers Legal Orientation

Course (5F-F1).

April 20-24: 17th Staff Judge Advocate Course

(5F-F52). :
April 20-24: 3d SJA Spouses’ Course
April 27-May 8: 111th Contract Attomeys Course

(5F-F10).

May 4-8: 3d Administration and Law for Lega.l Specml-
ists (512-71D/20/30).
May 11-15: 31st Federal Labor Relations Course

(5F-F22). ‘

" May 18-22: 24th Fiscal Law Course (5F—F12)

May 26-June 12: 30th Military Judge Course (5F—-F33)

June 1-5: 89th Semor Oﬂ'xcers Legal Onentauon Course
(5F-F1).

June 9~12: Chief Legal NCO Workshop (512—7ID/71E/
40/50).

June 8-12: 5th Contract Claxms, ngatxon, and Reme-
dies Course, (SF-F13). ‘

June 15-26: JATT Team Training.

June 15-26: JAOAC (Phase IV).

~July 6-10: US Army Claims Service Training Semmar

~ July 13-17: Professional Recruiting Training Seminar.

July 13-17: 16th Law Office Management Course

(TA-T13A).

“July 20-31: 112th Contract Attorneys Course (SF-F10).
July 20-September 25: 113th Basic Course (5-27-C20).
August 3-May 21, 1988: 36th Graduate Course

(5-27-C22).

“August 10-14: 36th Law of War Workshop (SF-F42).

August 17-21: 11th Criminal Law:New Developments
Course (5F-F35).

August 24-28: 90th Senlor Ofﬁcers Legal Onentatlon
Course (SF—FI)

3. Mandatory Contmumg Legal Edueatxon Jurisdxctlons
and Reporting Dates '

¥

Jurisdiction - . Reporting- Month

Alabama 31 December annually

Colorado 31 January annually

Georgia 31 January annually

Idaho 1 March every third anniversary of
admission , :

Iowa 1 March annually

Kansas ’ 1 July annually

Kentucky 1 July annually

Minnesota 1 March every thn'd anmversaxy of
admission

Mississippi 31 December annually ]

Montana 1 April annually

Nevada 15 January annually -

North Dakota 1 February in three year intervals

Oklahoma 1 April annually starting in 1987

South Carolina 10 January annually
Texas Birth month annually -

Vermont 1 June every other year -
Virginia 30 June annually -
Washington 31 January annually
Wisconsin 1 March annually
Wyoming 1 March annually

For addresses and detailed infofmatioﬁ, see the July ;1 986 is-
sue of The Army Lawyer.
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4 lemn Sponsored CLE Courses

Y

March 1987 Gy
1-6: NITA, Advanced Trial Advocacy, Gainesville, FL.

1-6:"NJC, ‘Alcohol and Drugs and ‘the Courts, Reno, =

NV.
1-7: NELI, Employment Law Brrefrng, Nassau,
Bahamas.

Broad Jurisdiction Judge—NEW, Reno, NV.
5-6: PLI, Title Insurance, New York, NY.
. .5-6: ABA, Securities Litigation, Washington, DC.
7-14: NELI, Employment Law Bneﬁng, Vail, CO. -
~8-13: NJC, Processing DWI Cases in High Volume
Courts, Reno, NV.
.9-10: NYUSCE, Legal Issues in Acquiring and Usmg
Computers, New York NY.
12-13: PLI, Age Discrimination, New York NY.
12-13: UMLC, Medrcal Instltute for Attorneys, Mlaﬂn
Beach, FL.
13-14: UKCL Legal Issues for Bank Counsel Lexmg—
ton, KY.
" 18-20:"ABA; Medrcal Malpractree, Orlando, FL

19—20 FBA lmmtgratron Law Conferenee, Washmgton,
DC

21—27 PLI Patent Bar Revrew Course New York, NY

~21:'NKU, Federal Practice and Procedure, Highland

.Heights, KY,

22-25:; NCDA Representtng State and Local Govern-
ments, Colorado Springs, CO.
22-28: NITA, Midwest Regional Trial Advocacy, Chica-

1-13: NJC, Trial Techniques for the New General or. &% IL.

26-27: LSU, Mineral Law Institute, Baton Rouge, LA.

26-27: PL], Title Insurance, Chicago, IL.

26-27: ABA, Securities Litigation, Phoenix, AZ. b

29-4/1: NCDA, Coakley Natlonal Symposrum on
Crime, Palm Desert, CA:
29-4/10: NIC, Special Court—Law Trained, Reno, NV:
29—4/ 10: NJC Special Court—"Non-La‘w Trained Reno,
NV

29-4/3: NJC Case Management Reducmg Court Delay,
Reno, NV. A o \

For further mformatton on cmlran courses, pleaSe con-
tact the institution offering the course. The addresses are
listed in the August 1986 issue of The Army Lawyer. - .

i

1 Constltutlon Bxcentenmal Packet o o

The Judge Advocate General's School Army (TJAGSA)
has prepared a resource packet to assist staff judge advo-
cates in ‘planning local celebrations of the bicentennial of
the Constitution. The packet includes draft speeches suit-
able for presentation to lay civilian and military audiences,
samples of articles and pamphlets, order forms for bicenten-
nial materials, and addresses and phone numbers of points
of contact. TTAGSA will forward copies of the packet to
SJAs upon request. To obtain a packet, SJAs should write
to TJAGSA JAGS—DDL Charlottesvrlle, VA 22903—1781

2. Changes to TIAGSA Telephone Numbers

A new telephone system has been installed at The J udge
Advocate General’s School.. The AUTOVON access is still
274-7110. The new telephone numbers should be annotated
in the JAGC Personnel and Actrvrty Directory.

AL

Commandant 972-6301
Deputy Commandant ) 972-6303
Director, Academic Department o ‘ .972-6303
Administrative ‘& Civil Law D1v1s10n : - 972-6350
Legal Assistance Branch ' ‘ 972-6369
Contract Law Division - <" 972-6360
Criminal Law Division - ¢ 972-6340
International Law Dlvision 972-6370
Nonresident Instruction 972-6307
Correspondence Course Oﬂ‘ice - -972-6308
CLE Quotas r 972-6307
Developments, Doctrine, and Lrterature 972-6390
Publications 972-6396
“Army Law Library Service 972-6394
Combat Developments 972-6398

... Current Material of Interest .

Judge Advocate Guard & Reserve. . Ty e
' 972-6380

Affairs Department
School Support:Department. - feii 972-6320
Post Exchange - 972-6324
«Community Club Office:. 1, 072-6319
.. Post Judge Advocate. ;. . . - .972-6322
Adjutant Division Lo T 9T72-6326
~ Logistics Division : v 972-6330
* Transportation Branch ‘ 972-6332
. Billeting Office S o v 972-6334
Other Commonly Called Numbers o o
Automation Management Oﬁlce o  972-6379
"Lobby - ‘ 972-6300
VOQ/BOQ/DVQ - 972-6400
" Library " "~ 972-6306

3. Maryland Tax on Lawyers P

The State of Maryland has 1mposed a one-trme tax of
$150 on all lawyers (mcludmg federal, staté, and local em-
ployees) licensed to practice in Maryland to support the
Légal Mutual Liability Insurance Society of Maryland. The
Society provides malpractice insurance to Maryland law-
yers. Even though Army JAGC lawyers may not benefit
from the malpractice 1nsurance, they are required to pay
the tax if they are licensed in-Maryland. Failure:to pay the
tax: subjects all of the lawyer’s property to a ﬁrst hen in
favor of the state.

Al lav'vyers licensed to practice in Maryland should have
already received a bill. If you have not received a bill, or if
you have questions, contact State Treasurer William James,
Attention: Lawyer Tax Collection Section, P.O. Box 666,
Annapolis, Maryland 21404 The telephone number is (301)
269-3533." =
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4. Back issues of the Military Law Review and The Army
Lawyer

Back issues of the M:htary Law Rewew and The Army
Lawyer are now available. Limited quantities of the follow-
ing issues of the Military Law Review are available: 46, 47,
51, 52, 54, 61, 62, 65, 66, 69, 71,72, 74, 75, 79, 81, 82, 84,
87, 89, 90, 93, 94, 95, 107, 108, 109, 110, 111, 112, and 113.
There are a few coples of The Army Lawyer from 1971 to
1982, as well as coples of all issues from 1983 to the
present.

Back issues are available to all ActiVe Army law libraries,
as well as individual Active Army, National Guard, and US
Army Reserve officers. Chief Legal NCOs or Legal Admin-
istrators should prepare a request list for their offices that
should be consolidated to include office and individual re-
quests. Individual Mobilization Augmentee officers must
make their own requests. Forward requests to the The
Judge Advocate General’s School, ATTN: JAGS-DDL,
Charlottesville, VA 22903-1781. Postage will be paid by
TIAGSA. Telephone requests will not be accepted.

- Requests will be filled on a first come, first served basis.
All requests must be received by 15 February 1987. After
that time, excess back issues will be disposed of.

§. TJAGSA Materials Available Through Defense
Technical Information Center

* Each year TJAGSA publishes deskbooks and materials
to support resident instruction. Much of this material is
useful to judge advocates and government civilian attorneys
who are not able to attend courses in their practice areas.
The School receives many requests each year for these
materials. Because such distribution is not within the
School’s mission, TTAGSA does not have the resources to
provide these pubhcatnons

In order to prov:de another avenue of avaxlablhty, some
of this material is being made available through the Defense
Technical Information Center (DTIC). There are two ways
an office may obtain this material. The first is to get it
through a user library on the installation. Most technical
and school libraries are DTIC “users.” If they are “school”
libraries, they may be free users. The second way is for the
office or organization to become 2 government user. Gov-
ernment agency users pay five dollars per hard copy for
reports of 1-100 pages and seven cents for each additional
page over 100, or ninety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The
necessary-information and forms to become registered as a
user may be requested from: Defense Technical Informa-
tion Center, Cameron Station, Alexandria, VA 22314.

Once reglstered an office or other orgamzatlon may open
a deposit account with the National Technical Information
Service to facilitate ordering materials. Information con-
cerning this procedure will be provided when a request for
user status is submitted.

Users are provided biweekly and cumulative indices.
These indices are classified as a single confidential docu-
ment and mailed only to those DTIC users whose
organizations have a facility clearance. This will not affect
the ability of organizations ‘to become DTIC usérs, nor will
it affect the ordering of TYAGSA publications thfough
DTIC.
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All TIAGSA publications are unclassified and the rele-
vant ordering information, such as DTIC numbers and
titles, will be published in The Army Lawyer. The Criminal
Law-——Jurisdiction publication has been superseded by DA
Pam 27-174, Criminal Law—-Jurisdictibn (25 Sept. 1986).:

The followmg TIAGSA pubhcatlons are available
through DTIC: (The nine character identifier beginning
with the letters AD are numbers assigned by DTIC and
must be used when ordering publications.) ‘

Contract Law
AD B090375 Contract Law, Government Law
. .Deskbook Vol 1/JAGS-ADK-85-1 (200
pes)-
AD B090376  Contract Law, Government Contract Law
' ’ Des)kbook Vol 2/JAGS-ADK-85-2 (175
pgs).
AD B100234  Fiscal Law Deskbook/JAGS-ADK-86-2
(244 pgs). ’
AD B100211  Contract Law Seminar Problems/.
JAGS-ADK-86-1 (65 pgs).
Legal Assistance
AD B079015  Administrative and Civil Law, All States
Guide to Garnishment Laws &
Procedures/JAGS-ADA-84-1 (266 pgs).
AD B077739  All States Consumer Law Guide/
o JAGS-ADA-83-1 (379 pgs).
AD B100236 - Federal Income Tax Supplement/
- JAGS-ADA-86-8 (183 pgs).
AD-B100233 = Model Tax Assistance Program/
JAGS-ADA-86-7 (65 pgs).
AD-B100252  All States Will Guide/JAGS-ADA-86-3
... (276 pgs).
AD B0O80900  All States Mamage & Divorce Guide/
» , JAGS-ADA-84-3 (208 pgs). :
AD B089092  All-States Guide to State Notarial Laws/
. JAGS-ADA-85-2 (56 pgs).
AD B093771. - All-States Law Summary, Vol I/
JAGS-ADA-85-7 (355 pgs)-
AD-B094235 All-States Law Summary, Vol II/
' . JAGS-ADA-85-8 (329 pgs).
AD B090988 . Legal Assistance Deskbook, Vol 1/
JAGS-ADA-85-3 (760 pgs).
AD B090989. - Legal Assistance Deskbook, Vol I1/
, - JAGS-ADA-85-4 (590 pgs).
AD B092128 USAREUR Legal Assistance Handbook/
: JAGS-ADA-85-5 (315 pgs). -
AD B095857  Proactive Law Materials/
JAGS-ADA-85-9 (226 pgs).
, , Claims
ABO087847 Claims Programmed Text/
. JAGS-ADA-84-4 (119 pgs).
Administrative and Civil Law v
AD B037842 Enwronmental Law/JAGS—ADA—84—5
e (176 pgs).
AD B087849 AR 15-6 Invcstlgatlons Programmed
Instruction/JAGS-ADA-86—4 (40 pgs).
AD B087848 Military Aid to Law Enforcement/

JAGS-ADA-81-7 (76 pgs).
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AD B100235
AD B100251

AD BO087850 °
AD B100756

AD B100675

AD B087845
AD B087846

k Developments, Doctrine & Literature o
‘Operational Law Handbook/

AD B086999
AD B088204

- - Government Information Practices/ : -

JAGS-ADA-86-2 (345 pgs). - .
Law of Military Installations/

. JAGS-ADA-86~1 (298 pgs).
‘Defensive Federal Litigation/ .

JAGS-ADA-86~6 (377 pgs).
Reports of Survey and Line of Dity-

' Determmatlon/JAGS—ADA—SG—S (110 K
- 'pgs)- '

Practical Exerclses in Administrative and
Civil Law and Management (146 pgs).

. ..Labor Law . .

‘Law of Federal Emponment/

JAGS-ADA-84-11 (339 pgs).

_Law of Federal Labor-Management *
‘ Relatlons/JAGS—ADA—84-12 (321 pes)-

]

JAGS-DD-84~1 (55 pgs)-
Uniform System of Military Citation/
JAGS-DD-84-2 (38 pgs.) :

‘ , Cnmmal Law
AD B100238  Criminal Law: Evidence % .
" JAGS-ADC-86-2'(228 pgs).
Criminal Law: Evidence 11/

AD B100239
AD B100240 -

AD B100241

AD B095869

AD B095872
AD B095873

AD 13095874‘

AD B095875

AD B100212

The following CID"p\iblication is also available through

DTIC:

JAGS~-ADC-86-3 (144 pgs).

-Criminal Law: Evidence III (Fourth

Amendment)/J AGS—ADC—86—4 21
Pgs)-

Criminal Law: Evidence IV (Fxfth and
Sixth Amendments)/JAGS—ADC—86-5

© (313 pgs).

Criminal Law: Nonjudicial Punishment,
Confinement & Corrections, Crimes & -
Defenses/JAGS—ADC—85—3 (216 pgs).
Criminal Law: Trial Procedure, Vol. L,
Participation in Courts-Martial/
JAGS-ADC-85-4 (114 pgs).

Criminal Law: Trial Procedure, Vol. II,

‘Pretrial Procedure/JAGS-'—ADC—BS—S

(292 pgs)- '
Criminal Law: Trial Procedure, Vol. III

" Trial Procedure/JAGS—ADC— 5-6 (206

© pgY)-
- Criminal Law: Trial Procedure, Vol. IV,

Post Trial Procedure, Professional

“ Responsibility/JAGS-ADC-85-7 (170

pgs)-
Reserve Component Criminal Law PEs/
JAGS-ADC-86-1 (88 pgs)

AD Al45966 USACIDC Pam 195—8 Cnmma] )

Investigations, Violation of the USC in’

Economlc Crime Investxgatlons (approx

75 pgs). -

6. Regnlations & Pamphlets - .
Listed below are new pubhcatlons and changes to existing
publxcatlons z :

Number L
AR5-20

i _‘Chenge Date
Commercial Actnvutles ‘ 20 Oct 88
" Program

-~ Army Grade Determmatlon

' Review Board

. Nuclear Surety
interception of ere & Oral
Communications for Law
Enforcement Purposes
U.S. Army Correctional
System: Procedures for
Military' Executions

..~ General/Flag Officer's .

- Quarters (GFOQ) and ' -
.. Installation Commander’s ;
‘Quarters (ICQ) Manage-
. .ment B
- Military Orders

. Office Management Mailing ‘
Procedures for Certain U.S. .-~
Citizens, Army Activities,
and U.S. Citizens QOverseas - .
Motor Vehicle Driver and
Equipment Operator ,
Salection, Training, Testing ™
and Licensing

 Personnel Management - © o
Assistance System
(PERMAS) .

. The New Manning System X
COHORT Unit Replacement o
System”

- Alcohol and Drug Abuse -
Prevention and Control
Program
Selection, Quahflcatnon ‘

Rating, and Disrating of

‘Army Divers
Career Management
Army Programs, Internal
Control Review Checklists =~ -
‘Legal Services—Contract
Law v SRR

DA Pem 27-1 74 _ Legal Sewlces—-Junsdlctlon

AR 15-80 - 28 Oct 86

"1 Nov 86
3 Nov 86

AB 50-5 .’
AR 190-53

AR 190-55 27 Oct 86

AR210-13 - 30 Oct 66

AR 310-10
AR 340-25 |

" 5 May 86
3 Dec 86

AR 600-55 . .26Sep 86

AR 600-61 - 30 Oct 86

AR 600-83 - 27 Oct 86

AR 600-85 - " 3 Nov 86
AR 61175 116 Aug 86

AR 690-950
DA Cir 11-86-2

29 Oct 86
3 Nov 86

DA Pam 27-1 53 . 25 Sep 86

' 25'Sep 86

7. Articles

toalk

The following civilian law review articles may be of use
to Judge advocates in performmg their dutles

Adams, Herps & Abendroth, Tax Reform 1986 Here
. Comes the Earthquake, Tr. & Est., Oct 1986, at 10.

Anthony, Defending Federal Contractor Fraud Actions at
Trial and.on Appeal,- A. L L A B.A. Course Matenals 1.,
- Aug. 1986, at'83.

Caminsky, Rebuttal Use of Suppressed Statements The
Limits of Miranda, 13 Am. J. Crim. L. 199 (1986).

Delgado, Dunn, Brown, Lee & Hubbert, Fairness and For-
mality: Minimizing the Risk of Prejudice in Alternanve
" Dispute Resolution, 1985 Wis. L. Rev. 1359.

Eisenberg, Defending Government Contractors in Cnmmal
Cases, 12 Litigation 23 (1986).

Geldon, New Developments in Government Contract nga-

. tion, Prac. Law., Oct.. 1986, at 67. .

Glennon, United States Mutual Security Treanes The Com-
mitment Myth, 24 Colum. J. Transnat’l L. 509 (1986)

Graham, Evidence and Trial Advocacy Workshop: Hearsay

Those ordermg pubhcatlons are. remlnded that they are
for government use only. -

Definition—Everyday Application, 22 Crim. L. Bull 445

(1986).
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Grahl-Madsen, Protection of Refugees By Thelr Country of

Origin, 11 Yale J. Int’l L. 362 (1986).

Harris, Justice Jackson at Nuremberg, 20 Int'l Law. 867
(1986).

Horan, Admissibility of Hypnotically Enhanced Testimony
at Trial, 1986 Artk. L. Notes 9. .

Johnson & Minch, The Warsaw Conventzon Before the Su-
preme Court: Preserving the Integnty of the System, 52 L
Air L. & Com. 93 (1986). -

Kilgarlin, Lawyers: Guardians of Democracy. 38 Baylor L.
Rev. 249 (1986).

Law and National Security: Access to Strategzc Resources, 38
Okla. L. Rev. 771 (1986).

Lobel, Covert War and Congressional Authority: Hidden
War and Forgotten Power, 134 'U. Pa. L. Rev. 1035
{1986). )

Margo, Recent Developments in Aviation Case Law, 52 J.
Air L. & Com. 117 (1986).

Nichol, Children of Distant Fathers: Sketching an Ethos of
Constitutional Liberty, 1985 Wis. L. Rev. 1305,

Patterson, Evidence of Prior Bad Acts: Admissibility Under
the Federal Rules, 38 Baylor L. Rev. 331 (1986).

Redlich, Ending the Never-Ending Medical Malpractlce Cn-
sis, 38 Me. L. Rev. 283 (1986).

Rostow, Nicaragua and the Law of Self-Defense Rewszted
11 Yale J. Int’l L. 437 (1986).

Schepa:d, Taking Children Seriously: Promotmg Coopera-

- tive Custody After Divorce, 64 Tex. L. Rev. 687 (1985).

Schuck, The Role of Judges in Settling Complex Cases: The
Agent Orange Example, 53 U. Chl L. Rev 337 (1986)

Slawson, The Right to Protection from Air Pollution, 59 S.

Cal. L. Rev. 667 (1986).

Spahn, Dealing with the Wztness-Advocate Rule. Prac Law,,
Oct 1986, at 25..

- Sutton, The Fourth Amendment in Acuon An Empmcal

View ‘of the Search Warrant Process, 22 Crim. L. Bull.
405 (1986).

Symposium on Litigation Management 53 U Cln L. Rev
306 (1986).

Symposmm on Fomlly and Children, 1986 Utah L. Rev.
439,

Symposzum on Family Law, 9 Hamline L Rev 381 (1986).

Weigel, Punitive Damages in Medical Malpractlce Litiga-
tion, 28 S. Tex. L. Rev. 119 (1987).

Whitcomb, Child Victims in Court: The Limits of Innova-
tion, 70 Judlcature 90 (1986).

Note, The Major Nicholson Incident and the Norms of
Peacetime Espionage, 11 Yale J. Int’l L. 521 (1986).

.Note, Social Host Liability for Guests Who Drink and Drive:

. -A Closer Look at the Benefits and the Burdens, 27 Wm. &
Mary L. ‘Rev. 583 (1986).

‘ Comment, nght of Concubines to Equal Protection Under

the Laws of Louisiana, 11 5.U.L. Rev. 65 (1985).

Comment, The Strickland Standard for Claims of Ineffec-
tive Assistance of Counsel: Emasculdting the Sixth
Amendment in the Guise of Due Pracess, 134 U Pa. L.
Rev. 1259 (1986)
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" The Army Lawyer 1986 Indexes

This edition contains a subject, title, and author index of
all articles appearing in The Army Lawyer from January
1986 through December 1986. Articles appearing.in the
USALSA Report and the Claims Report are indexed in the
above indexes. In addition, there are separate indexes for
Policy Letters and Messages from The Judge Advocate Gen-
eral, Opinions of The Judge Advocate General, and Legal
Assistance Items. References to The Army Lawyer are by
month, year, and page.

Indexes for items pubhshed in pnor 1ssues of The Army
Lawyer are as follows. :

Index

December 1985

* December 1984
December 1983
December 1982

* December 1981
- December 1980
December 1979
October 1978

, Issues

January 1985-December 1985 '
January 1984-December 1984, .
January 1983-December 1983
January 1982-December: 1982 -
January 1981—December 1981
December 1979-November 1980
November 1978-November 1979
Prior to November 1978

Subject Index
" The Army Lawyer
January 1986—December 1986

,:"._‘A_ s

ACQUISITIONS

Army Automatic Data Processmg Acqulsmon Update, by
CPT Mark W. Reardon, Feb. 1986, at 16. :

Reviewing Solicitations—A Road Map Through the Feder-
al Acquisition Regulation, by MAJ James F. Nagle, Dec.
1986, at 19.

ACQUITTAL

Equitable Acquittals: Prediction and Preparation Prevent
- Post-Panel Predicaments, by MAJ Mlchael R. Smythers,
Apr. 1986 at 3.

ADMISSION OF EVIDENCE

How Aggravating Can You Get? The Expanded Bounda-
ries for Admission of Aggravation Evidence Under
R.C.M. 1001(b)(4), by CPT Michael S. Child, Feb. 1986,
at 29.

Methodology for Analyzing Aggravation Evidence, A, by
MAJ Larry A. Gaydos & MAJ Paul Capofari, July 1986,
at 6.

Novel Scientific Evidence’s Admissibility at Courts-Martial,
by ILT Dwight H. Sullivan, Oct. 1986, at 24.

APPEALS

Role of the Prosecutor in Government Appeals, The, by
CPT Howard G. Cooley & Bettye P. Scott, Aug. 1986, at
'38.

APPREHENSION

Piercing the “Twlight Zone” Between Detention and Ap-
prehension, by MAJ James B. Thwing & CPT Roger D.
Washington, Oct. 1986, at 43.

AR 600-20 ’

Military, Religion, and Judicial Review: The Supreme
Court’s Decision in Goldman v. Weinberger, The, by
MAJ Thomas R. Folk, Nov. 1986, at 5.

ARGUMENTS

Sentencmg Argument A Search for the Fountam of Truth,
The, by MAJ James B. Thwing, July 1986, at 35.

AR'I'ICLE 6 INSPECI' IONS

Special Interest Items for Article 6 Inspections, Feb 1986,
at 5.

Special Interest Items for Article 6 Inspections, Dec 1986,
at 3.

ARTICLE 31(b), UCMJ

Article 31(b)—A New Crop in a Fertile Field, by Captain
J. Frank Burnette, Apr. 1986, at 32.

ASSIMILATIVE CRIMES ACT

Defense Strategies and Perspectives Concerning the Assimi-
lative Crimes Act, by CPT Kevin Thomas Lonergan, Aug.
1986, at 57.

AUTOMATION

Army Automatic Data Processing Acquisition Update, by
CPT Mark W. Reardon, Feb. 1986, at 16. ,

Automated Legal Support in Litigation Division, by CPT
Chester Paul Beach, Jr., July 1986, at 31.

Automation of The Judge Advocate General’s School, by
MAJ Joe A. Alexander, Mar. 1986, at 24.

Claims Information Management, by Audrey E. Slusher.
May 1986, at 17.

Computer Assisted Tax Preparation, by CPT Ellen A
Sinclair, Aug. 1986, at 34.

Data Processing Systems—Do More With Less, by LTC
George D. Reynolds, Apr. 1986, at 30.

JAGC Automation Overview, by LTC Daniel L.
Rothlisberger, Jan. 1986, at 51.

Military Justice Automation, by MAJ John R. Perrm, Feb.
1986, at 24.
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New Generation: Automation of Courts-Martial Informa-
tion, A, by MAJ John Perrin & MAJ Gil Brunson, July
1986, at 69. .

USAREUR Automatxon, by CW?2 Linda L Powell Oct.
1986 at 41 g

=B~
BAIL -

Fort Hood Personal Recogmzance Bond Program, The, by
CPT Patricia R. Stout & CPT Steven 4. Rosso. Apr
1986, at 28.

BOND

Fort Hood Personal Recognizance Bond Program, The, by
CPT Patricia R. Stout & CPT Steven A. Rosso, Apr.
1986, at 28.

BRIBERY

Bnbery and Graft, by LTC Charles H. Giuntini, Aug. 1986,
at 65.

-C-
CHALLENGES

Challengmg a Member for Implxed Bias, by MAJ thlzam
L. Wallis, Qct. 1986, at 68.

CHECKLIST

Special Interest Items for Artlcle 6 Inspectxons, Feb. 1986,
-at 5.

Special Interest Ttems for Article 6 Inspectlons, Dec 1986,
at 3.

CHILD ABUSE

Death—An Excessive Penalty for Rape of a Child? by LTC
Robert T. Jackson, Jr., Sept. 1986, at 37.

Preparing to Defend a Soldier Accused of Child Sexual
Abuse Offenses, by CPT Patrick J. Bailey, Feb. 1986, at
44. '

CLAIMS

Claims Information Management, by Audrey E. Slusher,
May 1986, at 17.

Declaratory Judgment Jurisdiction of the Umted States
Claims -Court and the -Boards of Contract Appeals by
'MAJ Dennis L. Phillips, Nov. 1986, at 21.

Duty to Warn Trespassers on Army Lands, by Joseph
Rouse, Sept. 1986, at 50.

Grenada—A Claims Perspective, by MAJ Jeffrey L. Harris,
Jan. 1986, at 7.

Handling Overflight and Artillery Firing Clalms, by Joseph
Rouse, Dec. 1986, at 60.

Structured Settlements: A Useful Tool for the Claims Judge
Advocate, by MAJ Phillip L. Kennerly, Apr. 1986, at 12.

Veterans Administration Benefits and Tort Claims Against
the Military, by CPT E. Douglas Bradshaw, Jr., Sept.
1986, at 6.

Workman’s Compensation and the Overseas Civilian Em-
. ployee—A New Development, by LTC Ronald A.
Warner, Nov. 1986, at 71. ~

CLEMENCY

Army’s Clemency ‘and Parole Program in the Correctional
Environment: A Procedural Guide and Analysis, The, by
MAJ Dennis L. Phillips, July 1986, at 18.

Relief From Court-Martial Sentences at the United States
Disciplinary Barracks: The Dlsposmon Board by CPT
John V McCoy, July 1986 at64 \

COMMANDERS

What Commanders Need to Know About Unlawful Com-
mand Control, by MAJ Larry A. Gaydos & MAJ Mtchael
Warren, Oct ‘1986, at 9

COMMERCIAL ACTIVITIES PRdGRAM

Freedom of Informétlohv’Act and the Commercial Aetmtles
Prograrn, The, by Major Steven M. Post, May 1986, at 9.

COMMUNITY RELATIONS .

Legal Guide to Providing Army Ass1stance to Local Com-
munities, A, by Ma]or Michael D. Hockley, Aug 1986, at
29, -

COMPETITION IN CONTRACTING ACT
Within Scope Changes and CICA by Dom:mc A. Femino,
Jr Oct -1986, at 34

CONTRACT APPEALS DIVISION

Worldwide Litigation, by CPT Rose J. Anderson & CPT
Chrzs Puﬁ’er, Oct. 1986 at 74.

CONTRACI'ORS

Contracts 'Subject to Approval by ngher Authonty, by
MAJ James F. Nagle, Nov. 1986, at 27.

Pathman—TJurisdictional Oddity, by Ronald A. Kienlen,
Nov, 1986, at 63. )

Recent Developments in Government Patent and Data Pol-
icy, by John H. Raubitschek, Mar. 1986, at 57.

CONT RACI‘ S

Application of the Debt Collectlon Act of 1982—Re-
straining the Beast, by MAJ Murray B. Baxter, June

1986, at 64. .

Attackmg Fraud, Waste, and Abuse at the Installation Lev-

. el: A Model, by MAJ Steven M. Post & Maj Thomas O.
Mason, Oct. 1986, at 18." .

Contracts Subject to Approval by ngher Authorlty, by
-MAJ James F. Nagle, Nov. 1986, at 27.

Declaratory Judgment Jurisdiction of the United States
Claims .Court and the Boards of Contract Appeals by
MAJ Dennis L. Phillips, Nov. 1986, at 21.

Freedom of Information Act and the Commercial Actwmes
‘Program, The, by Major Steven M. Post, May 1986, at 9.

Pathman—Jurisdictional Oddity, by Ronald A. Kienlen,
Nov. 1986, at 63.

Reviewing Solicitations—A Road Map Through the Feder-
al Acquisition Regulation, by MAJ James F. Nagle, Dec.
1986, at 19.

Within Scope Changes and CICA by Dommic A Femino,
Jr., Oct. 1986, at 34. :

DECEMBER 1986 THE ARMY LAWYER ¢ DA PAM 27-50-1€8 7




COUNSEL

Current Effective Assistance of Counsel Standards, by CPT
John A. Schaefer, June 1986, at 7. - -

Defendmg the Apparently Indefensible Urmalysxs Chent in
Nonjudicial Proceedmgs, by CPT Ronald W Scott, Nov.
1986, at 55. - .

Defense Counsel Strategies for Dealing With a Clxent’s Pn-
or Conviction at Trial, by CPT George B. Thompson, Jr.,
Aug. 1986, at 66.

Effective Assistance of Counsel: Conﬁxcts of Interests and
- Pretrial Duty to Investlgate, by CPT Robert Burrell June

1 1986, at 39.

Effective Assistance of Counsel Dunng Sentencmg, by MAJ
Eric T. Franzen & Perry Oei, Oct. 1986, at 52.

Ineffective Assistance During the Post-Trial Stage, by CPT
Stephanie C. Spahn, Nov. 1986, at 36.

Ineffectlve Assistance of Counsel: An 0verv1ew, by CPT
Scott A. Hancock, Apr. 1986, at 41.

Ineffective Assistance of Counsel Durmg Tnal by CPT
Floyd T. Curry, Aug. 1986, at 52.

Lawfulness of Military Orders, The, by CPT Fredenc L
Borch, III, Dec. 1986, at 47.

Military Trial Lawyers: Some Observatlons, by LTC
Thomas C. Lane, Dec. 1986, at 45.

Opening Statement: An Opportunity for Effective Defense

. Advocacy, by CPT John R. Morris, Sept. 1986, at 10.

Practical Aspects of Trying Cases Involving Classified In-
formation, by MAJ Joseph A. Woodruff, June 1986, at 50.

Preparing to Defend a Soldier Accused of Child Sexual
Abuse Offenses, by CPT Patrick J. Bailey, Feb. 1986, at
a4 ; :

Providence Inquiry: Counsels’ Continuing Responsibility to
Their Clients, by MAJ E. V. Kelley, Jr., Sept.- 1986, at 13.

Right to Counsel: What Does It Mean to the Military Sus-
pect?, The, by CPT Donna L. Wilkins, Nov, 1986, at 41.

Trial Problems to Avoid, by LTC Mzchael B. Kearns, Feb.
1986, at 43.

COURT MEMBERS

Discovering and Removing the Biased Court Member, by
CPT Bernard P. Ingold, Jan. 1986, at 32.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Dire In Light of Smart and Heriot, by
Major Thomas W. McShane. Jan 1986 at 17.

COURTS-MARTIAL

Challenging 2 Member for Imphed Blas, by MAJ Wzll:am
L. Wallis, Oct. 1986, at 68. _

Defense Strategies and Perspectives Concerning the Assiml-
lative Crimes Act, by CPT Kevin Thomas Lonergan, Aug.

1986, at'57. ‘

Discovering and Removing the Biased Court Member, by
CPT Bernard P. Ingold, Jan. 1986, at 32.

Equitable Acquittals: Prediction and Preparation Prevent
Post-Panel Predicaments, by MAJ Mlchael R. Smythers.
Apr. 1986 at 3.

Is the Military Nonunanimous Fmdmg of Guxlty Still an Is-
sue? by CPT Richard J. Anderson & Kelth E. Hunsucker,
Oct. 1986, at 57.

New Generation: Automation of Courts- Mart1al Informa-
- tion, A, by MAJ John Perrin & MAJ Gil Brunson, July
1986, at 69.

Novel Scientific Evidence’s Admissibility at Courts-Martial,
by ILT Dwight H. Sullivan, Oct. 1986, at 24.

Opening Statement: An Opportunity for Effective Defense
. Advocacy, by CPT John R. Morris, Sept.. 1986, at 10.:

Questioning and Challenging the *“Brutally” Honest Court
Member: Voir Dire in Light of Smart and Heriot, by
Major Thomas W. McShane, Jan. 1986, at 17.

Role of the Prosecutor in Government Appeals, The, by
CPT Howard G. Cooley & ‘Bettye P. Scott, Aug. 1986, at
38.

Service Connection: A Bridge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20.
Service Connection: A Bridge Over Troubled Waters, Parf.

- II, by MAJ James B. Thwing, May 1986, at 26.

CRIMINAL LAW

Review of Supreme Court Cases Decided During the Octo-
ber 1985 Term, A, by CPT Lorrame Lee, July 1986, at
45,

CUSTOM

Lex Non Scripta, by CPT .S’tephen B. Pence, Nov 1986 at
32.

-D-

DATA PROCESSING

Data Processing Systems—Do More WIth Less, by LTC
‘George D. Reynolds, Apr. 1986 at 30 ' ,

DEATH PENALTY

Death—An Excessive Penalty for Rape of a Cthd? by LTC
Robert T. Jackson, Jr., Sept. 1986, at 37. '

Issues in Capital Sentencmg, by LTC Robert T Jackson,
Jr., July 1986, at 54.

DEBT COLLECTION ACT

Applxcatlon of the Debt Collection Act of 1982—Re-
straining 'the Beast by MAJ Murray B Baxter. June
1986, at 64. .

DISCIPLINE ‘
Procedural and Substantive Guide to Civilian Employee
Discipline, A, by MAJ Gerard A. St. Amand, Dec. 1986,
at 6. v
DISPOSITION BOARD

Rehef From Court-Martlal Sentences at the Umted States
Disciplinary Barracks: The Disposition Board by CPT
John V. McCoy, July: 1986, at 64 . 4

DRUGS

Litigating the Validity of Compulsory Unnalysm Inspec-
tions Under Mil. R, Ev1d 313(b), ‘by C’PT Cratg E.
. Teller, Mar. 1986, at 41..

E _E__ - H
ECONOMIC CRIMES

Using Tax Informatxon in the Investlgatmn of Nontax
Crimes, by CPT Nick Tancredi, Mar. 1986, at 26.
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ENLISTED PERSONNEL

Disciplinary Infractions Involving Active Guard/Reserve
Enlisted Soldiers: Some Thoughts for Commanders and
Judge Advocates, by LTC Robert R. BaIdwm, Mar. 1986,
at 7.

EUROPE

Delivery of Legal Services in USAREUR: Lessons for All
Staff Judge Advocates, by COL M. Scott Ma,gers, Oct.
1086, at 3.

USAREUR Automation, by CW2 Lmda L. Powell Oct.
1986, at 41.

USAREUR Military Magistrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38.

EVIDENCE

Constitutional Parameters of Hearsay Evidence, The, by
LTC James B. Thwing, Dec. 1986, at 24.

Forensic Reports and the Business Exception, by CPT
Alfred H. Novotne, Dec. 1986, at 37.

How Aggravating Can You Get? The Expanded Bounda-

. ries for Admission of Aggravation Evidence Under
R.C.M. 1001(b)(4), by CPT Michael S. Child, Feb. 1986,
at 29.

In Search of the Automobtle, by MAJ Ernest F Peluso. Jan
1986, at 23.

Jencks Act “Good-Faith” Exceptxon A Need for Limita-

_ tion and Adherence, The, by CPT David C. Hoffman &
Helen Lucaitis, Sept. 1986, at 30.

Methodology for Analyzing Aggravation Evidence, A, by
MAJ Larry A. Gaydos & MAJ Paul Capofari, July 1986,
at 6.

Novel Scientific Evidence’s Admissibility at Courts-Martial,
by ILT Dwight H. Sullivan, Oct. 1986, at 24.

Sentence Arguments: A View From the Bench by MAJ
‘Jody Russelburg, Mar. 1986, at 50.

Standard of Proof of Motions for Findings of Not Guilty,
The, by Major Frederic Carroll, May 1986, at 41.

. Truthful Testimony: A Parrallax View, Jan. 1986, at 30.

Uncharged Misconduct on Sentencing: An Update, by CPT
Stephen W. Bross, Feb. 1986, at‘34.

EXCLUSIONARY RULE

Examining the “Good Faith” Exception to the Exclusion-
ary Rule and Its Application to Commanders’ Search
Authorizations, by CPT Michael L. Stevens, June 1986,
at 55. ‘

‘ -
FEDERAL EMPLOYEES

Procedural and Substantive Guide to Civilian Employee
Discipline, A, by MAJ Gerard A. St. Amand, Dec. 1986,
at 6.

FEDERAL TORT CLAIMS ACT

Veterans Admmxstratlon Benefits and Tort Clalms ‘Against
the Military, by CPT E. Douglas Bradshaw, Jr Sept.
1986, at 6.

FINDIN: GS

Is the Military Nonunammous Fmdmg of Guilty Still an Is-
sue? by CPT Richard J. Anderson & Keith E. Hunsucker,
Oct. 1986, at 57.

Standard of Proof of Motions for Findings of Not Guilty,
The, by Major Frederzc Carroll, May 1986, at 41

FIRST AMENDMENT

Does an Open House Turn a Military Installation Into a
Public Forum? United States v. Albertini and the First
Amendment, by CPT Donna Chapin-Maizel and CPT
Samuel R. Maizel, Aug. 1986, at 11.

FOREIGN LAW
Korean Military Justice System, Thc, by CPT Jang-Han
Lee, Oct. 1986, at 37.

FRAUD

Attacking Fraud, Waste, and Abuse at the Installation Lev-
el: A Model, by MAJ Steven M. Post & MAJ Thomas O.
Mason, Oct. 1986, at 18."

Using Tax Information in the Investigation of Nontax
Crimes, by CPT Nick Tancredi, Mar. 1986, at 26.

FREEDOM OF INFORMATION ACT

Freedom of Information Act and the Commercial Actmtles
Program, The, by Major Steven M. Post, May 1986, at 9.

FREEDOM OF SPEECH

Does an Open House Turn a Military Installation Into a
Public Forum? United States v. Albertini and the First
Amendment, by CPT Donna Chapin Maizel and CPT
Samuel R. Maizel, Aug. 1986, at 11.

GERMANY

Stationing Agreements and Their Impact at the Federal
German Level: A Bonn Perspective, The, by CPT John
E. Parkerson, Jr., Feb. 1986, at 8.

GOOD FAITH EXCEPTION

Jencks Act “Good Faith” Exception: A Need for Limita-
tion and Adherence, The, by CPT David C. Hoffman &
Helen Lucaitis, Sept. 1986, at 30.

GRAFT

Bribery and Graft, by LTC Charles H, G’mntm:, Aug. 1986,
at 65. ‘ ,

GRENADA

Grenada—A - Claims Perspectlve, by MAJ Jeﬁ”rey L. Harris,
Jan. 1986, at 7.

-H-

HEARSAY

Constitutional Parameters of Hearsay Evidence, The, by
LTC James B. Thwing, Dec. 1986, at 24.

Forensic Reports and the Business Records Exception, by
CPT Alfred H. Novotne, Dec. 1986, at 37.
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Military Rule of Evidence 803(24)(B) and the Available
Wltness, by LTC Ferdmard D Clervi, Nov 1986, at 51.

-
IMMUNITY '

Jencks Act “Good Faith” Exceptlon A Need for anta-
tion and Adherence, The, by CPT David C. Hoﬂ'man &
Helen Lucaitis, Sept. 1986, at 30

INFORMATION MANAGEMENT

Army Automatic Data Processing Acqulsmon Update, by
CPT Mark W. Reardon, Feb. 1986, at 16.

INFORMATION SYSTEMS PLAN (IPS)

JAGC Automation Overview, by LTC Damel L.
Rothlisberger, Jan 1986, at 51,

INSPECTIONS

Specml Interest Items for Artlcle 6 Inspectrons, Feb. 1986,
ats. .

Special Interest Items for Artrcle 6 Inspectwns Dec. 1986,
at 3.

INSTRUCI'ION

aner on Nonresxdent Command and General Staff’ Col-
lege Instruction, A, by LTC Jonathan P. Tomes, Jan.
1986, at 20. .

JENCKS ACT '

Jencks Act “Good Faith” Excep’tiori: A Need for Limita-
tion and Adherence, The, by CPT David C. Hoffman &
Helen Lucaitis, Sept. 1986, at 30.

JUDGE

Recusal and Dlsquahﬁcatlon of the Military J udge, by MAJ
Gary J. Holland, Apr. 1986, at 47.

JUDGE ADVOCATE GENERAL'S SCHOOL, THE

Automation of The Judge Advocate General’s Schoo] by
MAJ Joe A. Alexander, Mar 1986 at 24.

JUDGE ADVOCATES

Current Effective Assistance of Counsel Standards, by CPT
John A. Schaefer, June 1986, at 7.

Defense Counsel Strategies for Dealing With a Client’s Pri-
or Conviction at Trial, by CPT George B. Thompson, Jr.,
Aug. 1986, at 66.

Delivery of Legal Services in USAREUR: Lessons for All
Staff Judge Advocates, by COL M. Scott Magers, Oct.
1986, at 3.

Effective Assistance of Counsel: Conflicts of Interests and
Pretrial Duty to Investigate, by CPT Robert Burrell, June
1986, at 39. '

Ineffective Assistance of Counsel: An Overview, by CPT
Scott A. Hancock, Apr. 1986, at 41.

Ineffective: Assistance of Counsel During Tnal by CPT
Floyd T. Curry, Aug. 1986, at 52.

e

Military Trial Lawyers: Some Observations, by LTC
Thomas C. Lane, Dec. 1986, at 43.

Opening Statement: An Opportunity for Effective Defense
Advocacy, by CPT John R. Morris, Sept. 1986, at 10.

Practical Aspects of Trying Cases Involving Classified In-
formation, by MAJ Joseph A. Woodruff. June 1986, at 50.

Preparing to Defend a Soldier Accused of Child Sexual
Abuse Offenses, by CPT Pamck J. Bailey, Feb 1986, at
44,

Right to Counsel What Does It Mean to the Military Sus-
pect?, The, by CPT Donna L. Wilkins, Nov. 1986, at 41.
Role of the Prosecutor in Government Appeals, The, by
CPT Howard G. Cooley and Bettye P. Scott, Aug. 1986,

at 38. .

Trial Problems to Avoid, by LTC Mlchael B. Keams, Feb
1986, at 43. -

What Commanders Need to Know About Unlawful Com-
mand Control, by MAJ Larry A. Gaydos & MAJ Mlchael
Warren, Oct. 1986, at 9.

Worldwide Litigation, by CPT Rose J Anderson. & CPT
Chris Puffer, Oct. 1986, at 74. . Lo

JURISDICTION

Declaratory Judgment Jurrsdlctron of the United States
Claims Court and the Boards of Contract Appeals by
MAJ Dennis L. Phillips, Nov. 1986, at 21.

Service Connection: A Bridge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20. =~

Service Connection: A Bridge Over Troubled Waters, Part
11, by MAJ James B. Thwing, May 1986, at 26.

Use of the Soldiers’ and Sailors’ Civil Relief Act to Ensure
Court Participation—Where’s the Rellef? by CPT Cratg
L. Reinold, June 1986, at 17. , ‘

-K-
KOREA
Korean Mllltary Justice System, The, by CPT Jang-Han
Lee, Oct. 1986, at 37 ‘ ‘
-
LEGAL ASSISTANCE

Computer Assisted Tax Preparatlon, by CPT Ellen A.
Sinclair, Aug. 1986, at 34. :

Use of the Soldiers’ and Sailors’ Civil Relief Act to Ensure
Court Participation—Where’s the Relief?, by CPT Cralg
L Reinold, June 1986, at 17. ,

LITIGATION

Automated Legal Support in Litigation Division, by CPT
Chester Paul Beach, Jr., July 1986, at 31.

Pathman—Jurisdictional Oddity, by Ronald A. Kienlen,
Nov. 1986, at 63.

-M-
MANUAL FOR COURTS-MARTIAL

Examining the “Good Faxth” Exceptlon to the Exclusxon-
ary Rule and Its Application to Commanders’ Search
Authorizations, by CPT Michael L. Stevens, June 1986,
at 55.
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MEDIA

Installation Commander Versus an Aggressive News Media

-in a On-Post Terrorist Incident: Avoiding the Constitu-
tional Collision, The, by CPT Porcher L. Taylor, 111,
Aug. 1986, at 19.

MILITARY JUDGE

Recusal and Disqualification of the Military. Judge, by MAJ
Gary J. Holland, Apr. 1986, at 47.

US Army Trial Judiciary—A Special Assignment, by LTC
Donald Morgan, June 1986, at 46.

MILITARY JUSTICE

Delivery of Legal Services in USAREUR Lessons for All
Staff Judge Advocates, by COL M. Scott Magers, Oct.
1986, at 3.

Military Justice Automatlon, by MAJ John R. Perrm, Feb

1986, at 24.

nght to be Free From Pretrial Pumshment The, by MAJ
Kenneth H. Clevenger, Mar. 1986, at 19.

What Commanders Need to Know About Unlawful Com-
mand Control, by MAJ Larry A. Gaydos & MAJ Mzchael
-Warren, Oct. 1986, at 9. .

MILITARY MAGISTRATE:

USAREUR Military Maglstrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38.

MILITARY ORDERS

Lawfulness of Mlhtary Orders, The, by CPT Frederzc L.
Borch, 111, Dec. 1986, at 47. ‘

MILITARY RULES OF EVIDENCE

Litigating the Validity of Compulsory Unnalys1s Inspec-
tions Under Mil.. R. Evid. 313(b), by CPT Craig E.
Teller, Mar. 1986, at 41.

Military Rule of Evidence 803(24)(B) and the Avallable
Witness, by LTC Ferdinand D. Clervi, Nov. 1986, at 51.

MOTIONS

Waiver of Motions in Pretrial Agreements by ‘CPT Robert
M. Smith, Nov. 1986, at 10.

~ MULTIPLICITY

Blockburger Rule: A Trial by Battel, The, by CPT Patnck
J. Cunningham, July 1986, at 57.

“N-
NONJUDICIAL PROCEEDIN G

Defending the Apparently Indefen51ble Unnalysns Chent in
Nonjudicial Proceedings, by CPT Ronald W." Scott, Novi
1986, at 55.

NONRESIDENT INSTRUCI’ION

Primer on Nonresident Command and GeneraI Staff Col-
lege Instruction, A, by LTC Janathan P Tomes, Jan.
1986, at 20.

s
e

-0-
OPEN HOUSE ‘

Does an Open House Turn a Military Installation Into a
Public Forum? United States v. Albertini and the First
Amendment, by CPT Donna Chapin Maizel and CPT
Samuel R. Maizel, Aug. 1986, at 11.

, o

PAROLE

Army’s Clemency and Parole Program in the Correctional
Environment: A Procedural Guide and Analysis, The, by
MAJ Dennis L. Phillips, July 1986, at 18.

PATENTS

Recent Developments in Government Patent and Data Pol-

" icy, by John H. Raubttschek, Mar. 1986, at 57.

PERJURY

Client Perjury: Practical Suggestions for Defense Counsel,
by CPT Alan D. Chute, Mar 1986 at §2.

PERSONNEL, FEDERAL

Procedural and Substantive Guide to Civilian Employee
Discipline, A, by MAJ Gerard A St Amand Dec 1986,
at 6.

Workman’s Compensation and the Ov_erseas Civilian Em-
ployee—A New Development, by LTC Ronald A.
Warner, Nov. 1986, at 71.

PERSONNEL, MILITARY

Lex Non Scripta, by CPT Stephen B Pem:e. Nov. 1986 at
32,

Military, Religion, and Judicial Review: The Supreme
Court’s Decision in Goldman v. Weinberger, The, by
MAJ Thomas R. Folk, Nov. 1986, at 5.

PLEAS

Providence Inquiry: Counsels’ Contl.numg Responsibility to
Their Clients, by MAJ E. V. Kelley, Jr., Sept. 1986, at 13.

POST-TRIAL ‘

Ineffective Assistance During the Post-Trial Stage, by CPT
Stephanie C. Spahn, Nov. 1986, at 36.

PRETRIAL AGREEMENTS

Waiver of Motions in Pretrial Agreements, by CPT Robert
M. Smith, Nov. 1986, at 10."

PRETRIAL CONFINEMENT L ;

USAREUR Military Magistrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38.

PRETRIAL PUNISHMENT

Right to be Free From Pretrial Punishment, The, by MAJ
Kenneth H. Clevenger, Mar. 1986, at 19.
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PROBABLE CAUSE

Probable Cause for “Shakedown’’ Generalized Barracks
_ Searches, by CPT. Peter D. P. Vint & Jeﬁ‘rey Fayer. May
. 1986 at 32 ,

PROCU REMENT

Attacking Fraud, Waste, and Abuse at the Installatlon Lev-
el: A Model, by MAJ Steven M. Post & MAJ Thomas O.
Mason, Oct. 1986, at 18,

N

PROVIDENCE INQUIRY.

Prowdence Inqulry Counsels Contmumg Responsxbxhty to
Their Clients, by MAJ E. V. Kelley, Jr., Sept. 1986, at 13.

PUNISHMENT

Blockburger Rule: A Trial by Battel The, by CPT Patrtck
J. Cunninghdm, July 1986, at 57

-R-
RAPE ' T

Death—An Excesswe Penalty for Rape of a Chlld? by LTC
Robert T. Jackson, Jr., Sept. 1986,-at 37. . :

RELIGION

Mllrtary, Rehgmn, and Jud1c1a1 Revnew The Supreme
. -Court's, Decision .in Goldman-y. Wemburger, The, by
 MAJ Thomas R. Folk, Nov.. 1986 at s,

RESERVES

D1sc1p1mary Infractions Involvmg Active Guard/Reserve
- Enlisted Soldiers; Some Thoughts for Commanders and
~ Judge Advocates, by LTC Robert R. Baldwin, Mar. 1986,
at 7. - ST ,

RULES FOR COURTS-MARTIAL ~

Finding an “Adequate Substitute” Under R.C.M. 703(d),
by MAJ Gilpin R. Fegley, May 1986, at 44. ;

Standard of Proof of Motions for Findings of Not Guxlty,
- The,.by MAJ Frederic Carroll, May, 1986, at 41.

-S-
SEARCH AND SEIZURE

Examining the “Good Faith” Exceptlon to the Exclusion-
ary Rule and Its Application to Commanders’ Search
Authorizations, by CPT Michael L: Stevens, June 1986
at 55..

In Search of the Automoblle, by MAJ Ernest F. Peluso, Jan
1986, at 23.

Piercing the “Twilight Zone” Between Detention and Ap-
prehension, by MAJ James B. Thwing & CPT Roger D
* “Washington, Oct. 1986,'at 43.

Probable Cause for “Shakedown” Generallzed Barracks
Searches, by CPT Peter D. P tht & Jeﬁrey Fayer. May
1986, at 32,

USAREUR Mlhtary Magistrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38. .~

e

SECURITY

Installation ‘Commander Versus an Aggressive News Media
. in an On-Post Terrorist Incident: Avoiding the Constitu-

. tional Collision, The, by CPT Porcher L. Taylor. i,
Aug. 1986, at 19.

SENTENCE RELIEF

Relief From Court-Martial Sentences at the United States
Disciplinary Barracks: the Disposition Board by CPT
. John V. McCoy, July 1986, at 64. '

SENTENCING

Army’s Clemency and Parole Program in the Correctlonal

" Environment: A Procedural Guide and Analysns, The, by
- MAJ Dennis L.- Phillips, July 1986, at 18. .. . °

Blockburger Rule: A Trial by Battel The, by CPT Patrtck
'J. Cunningham, July 1986, at 57.-

Effective Assistance of Counsel Dunng Sentenctng, by MAJ

. Eric T. Franzen & Perry Oei, Oct. 1986, at 52. .

Equitable Acquittals: Prediction and Preparation Prevent
;. Post-Panel Predxcaments, by MAJ Mtchael R Smythers,
Apr. 1986'at 3. -

How Aggravating Can You Get? The Expanded Bounda-
ries for Admission of Aggravation Evidence Under
R.C.M. 1001(b)(4), by CPT Michael S. Child, Feb. 1986,
at 29.

Issues in Capital Sentencing, by LTC Robert T Jackson,
Jr., July 1986, at 54.

Methodology for Analyzing Aggravation Evidence, A, by
MAJ Larry A. Gaydos and MAJ Paul Capofari,” July
1986, at 6.

Relief From Court-Martlal Sentences at the United States
Disciplinary Barracks: The Disposition Board, by CPT
John V. McCoy, July 1986, at 64.

Sentence Arguments: "A View From the Bench by MAJ
.- Jody Russelburg, Mar. 1986, at 50. "

Sentencmg Argument: A Search for the Fountam of Truth
The, by MAJ James V. Thwing, July 1986, at'35.-

Uncharged Misconduct on Sentencing:-An Update, by CPT
Stephen W. Bross, Feb. 1986, at 34.

SERVICE CONNECTION

Service Connection: A Bridge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20. -

Service Connection: A Bridge Over Troubled Waters, Part
11, by MAJ James B, Thwmg, June 1986 at 26.

SETI'LEMENTS

Structured Settlements: A Useful Tool for the Claims Judge
Advocate, by MAJ Phillip L Kennerly, Apr. 1986 at 12.

SOLDIERS’ & SAILORS’ CIVIL RELIEF ACT

Use of the Soldiers’ and Sailors’ Civil Rellef Act'to Ensure
Court Participation—Where’s the Relief?, by CPT Craig
L. Reinold, June 1986, at 17

STAFF JUDGE ADVOCATES

Policy for Provxdmg Assxstance to Staﬁ' Judge Advocates
by OTJAG, Feb. 1986, at 7.
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STATIONING AGREEMENTS

Stationing Agreements and Their Impact at the Federal
German Level: A Bonn Perspective, The, by CPT John
E. Parkerson, Jr., Feb. 1986, at 8.

SUPREME COURT
Review of Supreme Court Cases Decided During the Octo-

ber 1985 Term, A, by CPT Lorraine Lee, July 1986, at -

- 45,
-T-
TAX:
Computer Ass:sted Tax Preparat:on, by CPT Ellen A

Sinclair, Aug. 1986, at- 34.

Using Tax Information in the Invesugatxon of Nontax
Crimes, by CPT Nick Tancredi, Mar. 1986, at 26.

TERRORISM

Installation Commander Versus an Aggressive News Media
in an On-Post Terrorist Incident: Avoiding the Constitu-
_tional Collision, The, by CPT Porcher L. Taylor, II,

- Aug. 1986, at 19. -

TESTIMONY

Corroboratlon of Accomphee Testlmony "The Mlhtary
_Rule, by CPT Kurt J. Fischer, May 1986, at 48. .'

Truth.ful Testimony: A Parrallax View, Jan. 1986, at 30,

TORTS | ’_
Duty to Warn Trespassers on Army Lands, by Joseph
Rouse, Sept. 1986, at 50.

Handling Overflight and Artﬂlery ang Clalms, by Jaseph
Rouse, Dec. 1986, at 60.

Veterans Administration Benefits and Tort Clalms Agamst
the Military, by CPT E. Douglas Bradshaw, Jr., Sept.
1986, at 6.

TRADEMARKS

Be All You Can Be® and the Army Mule, by CPT Robert
F. Altherr, Jr Dec. 1986, at 52 oo

TRAINING

Disciplinary Inftacttons Involvmg Actlve Guard/Rescrve
Enlisted Soldiers: Some Thoughts for Commanders and
Judge Advocates, by LTC Robert R. Baldwin, Mar. 1986
at 7.

TREATIES

Stationing Agreements and Thelr Impact at the Federal
German Level: A Bonn Perspective, The, by CPT John
E Parkerson. Jr, Feb 1986 at 8.

TRIAL JUDICIARY

US Army Tnal Judxclary——A Spec1al Ass1gnment by LTC
Donald Morgan, June 1986, at 46.

U=
UNCHARGED MISCONDUCT
Uncharged Misconduct on Sentencing: An Update, by CPT
Stephen W. Bross, Feb 1986, at 34.
UNIFORM CODE OF MILITARY JUSTICE

Article 31(b)—A New Crop in a Fertile Field, by CPT J.
Frank Burnette, Apr. 1986, at 32.

| ‘\UNITED STATES ARMY TRIAL JUDICIARY
US Army Trial Judiciary—A Special Assignment, by LTC

Donald Morgan, June 1986, at 46.

URINALYSIS

Defending the Apparently Indefensible Urinalysis Client in
'Nonjudicial Proceedings, by CPT Ronald W. Scott, Nov.
1985, at 55. y

Litigating the Vahdlty of Compulsory Unna)ysm Inspec-
tions Under Mil. R. Evid. 313(b), by CPT Craig E.
Teller Mar. 1986, at 41.

USAREUR

Delivery of Legal Services in USAREUR Lessons for Al
Staff Judge Advocates, by COL M. Scott Magers, Oct.
1986, at 3.

USAREUR Automatlon, by CW2 LGda L. Powell, Oct.
1986, at 41.

USAREUR Military Magistrate Program by MAJ Charles
E. Trant, Jan. 1986, at 38. -

-
VEHICLES

In Search of the Automobile, by MA.I Ernest F. Peluso. Jan
1986 at 23. ‘

VOIR DIRE

Discovering and Removing the Biased Court Member, by
CPT Bernard P. Ingold, Jan. 1986, at 32.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Dire in Light of Smart and Heriot, by

- Major Thomas W. McShane, Jan. 1986, at 17.

-W-_ .
WAIVERS

Waiver of Motlons in Pretnal Agreements by CPT Robert
. M. Smith, Nov. 1986, at 10.

WITNESSES

Client Perjury: Practical Suggestlons for Defense Counsel
by CPT Alan D. Chute, Mar. 1986, at 52.

Corroboration of Accomplice Testimony: The Military
Rule, by CPT Kurt J. Fischer, May 1986, at 48.

Finding an “Adequate Substitute” Under R.C.M. 703(d),
by Major Gilpin R. Fegley, May 1986, at 44.

Military Rule of Evidence 803(24)(B) and the Available
Witness, by LTC Ferdinard D. Clervi, Nov.-1986, at 51.
Problems in Immunity for Military Witnesses, by CPT

Martin B. Healy, Sept. 1986, at 21.
Truthful Testimony: A Parrallax View, Jan. 1986, at 30.
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WORKMAN’S COMPENSATION

Workman’s Compensation and the:Overseas Civilian Em-
- ployee—A New Development, by LTC Ronald A
Warner, Nov. 1986, at 71 .

e

“Title Index
- The Army Lawyer
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- Application of the Debt Collection Act of 1982—Re-
straining the Beast by MAJ Murray B Baxter, June

11986, at 64.
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CPT Mark W. Reardon, Feb. 1986, at 16.
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MAJ Dennis L. Phillips, July 1986, at 18. '
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Frank Burnette, Apr. 1986, at 32.
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Mason, Oct. 1986, at 18.
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Chester Paul Beach, Jr., July 1986, at 31. - .

Automation of The Judge Advocate General's School by
MAJ Joe A. Alexander, Mar. 1986, at:24..
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Be All You Can Be® and the Army Mule, by CPT Robert
F. Altherr, Jr., Dec. 1986, at 52.

Blockburger Rule: A: Trial by Battel, The, by CPT Patrlck
J. Cunningham, July 1986, at 57.

Bribery and Graft, by LTC Charles H. Gmntzm, Aug 1986
at 65.

Challenging a Member for Imphed Bxas, by MAJ W;lham
‘L. Wallis, Oct. 1986, at 68..

Claims Information Management, by Audrey E Slusher,
May 1986, at 17.

Client Perjury: Practical Suggestions for Defense Counsel,
by CPT Alan D. Chute, Mar. 1986, at 52. .

Computer Assisted Tax Preparat:on, by CPT Ellen A
Sinclair, Aug. 1986, at 34.° , :

Constitutional Parameters of Hearsay Ev:dence, The, by
LTC James B. Thwing, Dec. 1986, at 24.

Contracts Subject to Approval by Higher Authority, by
MAJ James F. Nagle, Nov. 1986, at 27,

Corroboration of Accomplice Testlmony The Mrhtary
Rule, by CPT Kurt J. Fischer, May 1986, at 48.

Current Effective Assistarice of Counsel Standards, by CPT
.John A. Schaefer, June 1986, at 7. -
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Encouraging Reserve Component Participation by Officers
Leaving Active Duty—Policy Letter 86-11, Nov. 1986,
at 4.

Enlisted Force Management Study, TJAG Letter, Aug
1986, at 4.

Innovation, TYAG Letter, Mar. 1986, at 3.

Innovation, TTIAG Letter, Aug. 1986, at 8.

Intelligence Law—Policy Létter 85-6, Jan. 1986, at 3.

JAGC Automation Standards, DAJA-IM letter dated 11
Apr 1986, June 1986, at 3.

Legal Assnstance for Reserve Component Person-
nel—Policy Letter 86-9, Sep. 1986, at 4.

Legal Assistance Representation of Both Spouses—Policy
Letter 85-11, Feb. 1986, at 4. o

1986 MCM Amendments, DAJA-CL message 202210Z

- Feb. 86, Apr. 1986, at 61.

Physical Fitness and Appearance—Policy Letter 862, May
1986, at 3.

Practicing Professional Responsxblhty—Pohcy Letter 86—4
May 1986, at 5.

Professional Organizations and Activities—Policy Letter
86-7, July 1986, at 3.

Recruiting Legal Specialists and Court Reporters for the
Reserve Componenis—Policy Letter 86-5, May 1986 at
8.

Relations With News Medla—Pohcy Letter 86—3 May
1986, at 4.

Supporting Reserve Component Commanders in UCMIJ
Action—Policy Letter 85-8, Jan.: 1986, at 4.

TIJAG Policy Letters—Policy Letter 86-6, May 1986, at 6.

Tort Claims Management—Policy letter 86-10, Nov. 1986,
at 3.

Trial Counsel Assistance Program (TCAP)——Pohcy Letter
- 86-1, Mar, 1986, at 6.

Index of The Judge Advocate General’s Opmlons
The Army Lawyer
January 1986—December 1986

Administrative Reductions for Misconduct—AR 600-200,
chapter 6, DAJA-AL 1986/1571 (11 Apr. 1986), Oct.

. 1986, at 77.

Authority to Convene Administrative Separation Boards,
DAJA-AL 1985/2947 (29 May 1986), Nov. 1986, at 66.

(Claims—Against the Government) Dependent Travel and
Shipment of Household Goods at Government Expense
for Soldiers Stationed in CONUS Who Are Sentenced to
Confinement, DAJA—AL 1985/3124 (29 Oct. 1985),
Apr. 1986, at 55.

Retired Grade of Officers, DAJA—AL 1986/ 1731 6 May
1986), Nov. 1986, at 66.

(Standards of Conduct—Outside Employment and Other
Activities of DA Personnel), DAJA-AL 1985/2686 (9
Aug. 1985), Apr. 1986, at 55.

Use of “Denver Boot” device to immobilize vehicles as aid
to enforce traffic regulations, DAJA~AL 1986/1653 (22
Apr. 1986), Oct. 1986 at77.
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- Index of Legal Assistance Items
. The Army Lawyer
January '1986—December 1986

N
AMERICAN BAR ASSOCIATION

ABA Legal Assistance. Award Nov 1986 at 69.

Operation Stand-By, July 1986, at 75. .
ADOPTION

Stepparent Adoptions, Nov. 1986, at 70. ,
USAREUR Legal Assistance Items, Jan. 1986 at 49
ADVERTISING |

Diet and Energy Pill Sales Regulated, Oct. 1986, at 81.

Limits Placed on Vitamin Advertising, Oct. 1986, at 81. - -

ALIMONY

Obtaining Child Support or Alrmony From Veterans, Aug
1986, at'78.

ALL STATES GUIDES' S

All States Guides, July 1986, at 78. .

ALLOTMENT, INVOLUNTARY

Involuntary Allotment “Authonzed Persons,” Jan. 1986, at
45. ,

AUTOMOBILES

Automobrle Dealers’ Reduced Rate Fmancmg, Aug 1986
. at 76.

Buckle Up, July 1986, at 78.

Buying a Used Car, Oct. 1986, at 80. .

General Motors Consumer Medratron/Arbrtratron Pro-

gram, Oct. 1986, at 79. :
Vehicle Repairs, Aug. 1986, at 74. . -
~B-
BANK FEES

National Survey on Consumer Account Bank Fees, Aug.
. 1986, at 80. . e

~C-
CHAMPUS C o
CHAMPUS Eligibility for Former Spouses, Jan 1986 at
45,
CHILD SUPPORT .

Alabama and Texas Wage Assrgnment Laws Amended
Jan. 1986, at 47.:

More Jurisdictions- T oughen Chrld Support Laws, Jan
1986, at 47.

Obtaining Child Support or Ahmony From Veterans, Aug
1986, at 78. ..

Texas Child Support Guldelmes, Aug. 1986 at 78, .

Texas Child Support Guidelines Rescinded, Nov. 1986, at
69.

* Wisconsin Child Support Gurdelmes, Nov. 1986, at 70

CONSUMER PROTECI‘ION

Advertisement Comparing Automobtle Sale Price to “Deal-
er Invoice” Found Deceptive, Jan. 1986, at 48.

Chrysler Arbitration Program Under Scrutiny, July 1986
at 74.

Consumer Law Videotape Series- Available, Aug. 1986 at
73.

Consumer’s Resource Handbook, Sept. 1986, at 47.

Credit Card Liability, Dec. 1986, at 57.

- Credit Card Surcharges, Dec. 1986, at 56.
. Devon Home Center Stores, Aug. 1986, at 75.
_ Diet and Energy Pill Sales Regulated, Oct. 1986, at 81.

Door-to-Door Sales, Dec. 1986, at 56,

-~ Health Clubs, Dec. 1986, at 56.

Home Repairs, Dec. 1986, at 57.

“Lemon Law” Developments, July 1986, at 73. - E

“Lemon Law” Developments Update, Oct. 1986 at 79.

“Lemon Law”, Dec. 1986, at 56.: - .

Limitation on Credit Finance Charges, Dec. 1986 at 57

Limits Placed on Vitamin Advertising, Oct. 1986, at 81.

Misrepresentations Regarding Business Opportunities, Dec.
1986, at 57.

New Utah Consumer Credit Code Takes Eﬂ‘ect Jan 1986
at 48,

. Strategies for Handling Health Spa Problems, Jan 1986, at

43,
Ten Hottest Consumer Protectron Items, The, Oct 1986 at
80. ,
Work at Home Plans, Dec 1986 at 56

CREDIT CARDS

Connecticut Credit Card Surcharge Law Enacted A\lg
1986, at 77.

Credit Card Liability, Dec. 1986, at 57.

Credit Card Surcharges, Dec. 1986, at 56 :

Oregon Court Interprets Electronic Fund Transfer Act Lra-
. bility Provisions, Aug. 1986, at 77.

| L -
DEBT COLLECTION LAW
Debt Collectron Law, Dec. 1986, at 57.

DISPUTE RESOLUTION |
-Alternate Dispute Resolution, Feb. 1986, at 56.

DIVORCE Lo

Divorce ArnencanAStyle. ' Overseas, Oct. 1986 at 81.
Ruling Reinforces Care Requlred in Dual Representatlon
and Power of Attorney Cases, Jan. 1986 at 48.

FEDERAL TELECOMMUNICATIONS SYSTEM (FIS)
FTS Service Curtailed, Aug. 1986, at 74.
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FINANCING

Automobile Dealers’ Reduced Rate Fmancmg, Aug 1986
at 76.
Limitation on Credit Finance Charges, Dec 1986 at 57.

G-
GANDER AIRCRAFT TRAGEDY ‘ _
Legal Assistance to Survivors of the Gander, Newfound-
land Tragedy, Feb. 1986, at 52.
Legal Assistance to Survivors of Gander, Newfoundland
Tragedy, May 1986, at 59.
Legal Assistance to Survivors of Gander, Sept. 1986, at 46.
Legal Assistance to Sumvors of Gander, Dec. 1986, at 58.
GARNISHMENT ‘ |

Garnishment, Nov. 1986, at 70. ‘

~-H-
HOME

Guidelines for Mortgage Refinancing, June 1986, at 71.

Home Repairs, Dec. 1986, at 57.

Virginia Home Solicitation Sales Act Amended, Aug. 1986,
at 77.

| -I-
INSURANCE
Increase in SGLI, Feb. 1986, at 56.
Insurance Policies—Read the Fine Print, Aug. 1986, at 74.
-L-
LAMP
Operation Stand-By, July 1986, at 75.
LEGAL ASSISTANCE

Legal Assistance Mailout 86-3, Sept. 1986, at 49.

Legal Assistance to Survivors of the Gander, Newfound-
land Tragedy, Feb. 1986, at 52.

Legal Assistance to Survivors of Gander, Newfoundland
Tragedy, May 1986, at 59.

Legal Assistance to Survivors of Gander, Sept 1986 -at 46.

Legal Assistance to Survivors of Gander, Dec. 1986, at 58.

Legal Assistance Resource Material, Jan. 1986, at 42.

Legal Assistance Resource Material, Mar. 1986, at 65.

Representative Schroeder’s Address to 18th Legal Assis-
tance Course, May 1986, at 63.

Special Legal Assistance Officer Program, Sept. 1986, at 46.

LEGISLATION
Military Sponsored Legislation, July 1986, at 77.

LEMON LAW
“Lemon Law” Developments, July 1986, at 73.
“Lemon Law” Developments Update, Oct. 1986, at 79.
“Lemon Law”, Dec. 1986, at 56.

M-
MALPRACTICE
Avoiding Malpractice, July 1986, at 72.

MORTGAGES

Guidelines for Mortgage Refinancing, June 1986, at 71.
L S S
NATIONAL GUARD

Reserve-Guard Judge Advocate Legal Assistance - Adwsory
Committee, July 1986, at 76.

pe
PAY
Garnishment, Nov. 1986, at 70.
POWER OF ATTORNEY |
Power of Attorney, July 1986, at 72.

Ruling Reinforces Care Required ‘in Dual Representation
and Power of Attorney Cases, Jan. 1986, at 48.

PROFESSIONAL CONDUCT

Model Rules of Professional Conduct, July 1986, at 73.
Model Rules of Professional Conduct, Dec. 1986, at 58.

PROFESSIONAL RESPONSIBILITY

Arkansas Adopts Model Rules of Professmnal Conduct,

Mar. 1986, at 65.
Multistate Practice and Choice of Laws, Mar. 1986, at 65.

-R-
RESERVE COMPONENTS

Reserve-Guard Judge Advocate Legal Assistance Advisory
Committee, July 1986, at 76.

-S-
SEAT BELTS
Buckle Up, July 1986, at 78.

SEPARATION AGREEMENTS
Using a Separation Agreement Checklist, Jan. 1986, at 45

SOCIAL SECURITY
Social Security Numbers for Children, Dec. 1986, at 58.

STORES
Devon Home Center Stores, Aug. 1986, at 75.

SURVIVOR ASSISTANCE

Legal Assistance to Survivors of the Gander, Newfound-
land Tragedy, Feb. 1986, at 52.

Legal Assistance to Survivors of Gander, Newfoundland
Tragedy, May 1986, at 59.

Legal Assistance to Survivors of Gander, Sept. 1986, at 46.

Legal Assistance to Survivors of Gander, Dec. 1986, at 58.

SURVIVOR'’S BENEFITS
Survivor Benefit Plan Amendments, Feb. 1986, at 56.
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-T-
TAXES

Are Points Paid for Reﬁnancmg a Home Deduct:ble‘? June
1986, at 70.

California Income Tax—IRA Deductions, Apr. 1986, at
57.

Capital Gains Tax After the Tax Reform Act of 1986 Nov
1936, at 68.

Dependency Exemptions, May 1986 at 64

Interest Rate on Unpaid Taxes; June 1986, at 70,

Individual Retirement Accounts, June 1986, at 70.

IRAsS, Jan. 1986, at 44. ‘

Proposed Repeal of Mlscellaneous Itemlzed Deductlons,
Sept. 1986, at 46.

New Recovery Period for Real Property, Mar, 1986, at 65‘

Nonrecognition of Gain Upon Sale of Home, Mar. 1986 at
66.
Social Secunty Numbers for Chlldren, Dec. 1986 at 58.

Standard Auto Mileage Rates for 1986, Dec. 1986, at 57.
State Income Tax Forms, Nov. 1986, at 69.

Summer Camp Expenses, Sept. 1986, at 47. '

Tax Assistance Report, Apr. 1986, at 57.

Tax Notes, Feb. 1986, at 57.

Tax Refund Discounting, Jan. 1986, at 44.

Tax Revision, Jan. 1986, at 44.

Tax Revision—Senate Plan, Aug. 1986, at 77. -
Umform Gift to Mmors Act Acoounts, June 1986 at 70

W=

fe

WILLS

Attention to Detaﬂ m Wﬂl Review' and Executxon, Febi
'1986, at 55.

Correction to All-States Will Guide, June 1986, at 72.

Fort Dix Will Information Sheet, Jan. 1986, at 47,

Living Will Update (Maine), July 1986, at 74.

Living Will Update Updated (Maine), Oct. 1986 at79.
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